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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  9:00   CASE#: MSC15-00098 
CASE NAME: MILLER VS. STUBER 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY PHILIP STUBER, PAMELA STUBER 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01444 
CASE NAME: AMERICAN EXPRESS VS. IRISH 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02114 
CASE NAME: 129 RHEEM LLC  VS.  BUYERS PROTECTION 
HEARING ON MOTION TO BIFURCATE 
FILED BY PACIFIC UNION INTERNATIONAL, et al. 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 4.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

Defendant Aspire General Insurance Company’s Motion for Summary Judgment, or, 
in the alternative, Summary Adjudication as to Plaintiff’s Third Amended Complaint is granted in 
part and denied in part.  The motion for Summary Judgment is denied.  Defendant has not met 
its initial burden to establish that the facts regarding the cause of action for breach of contract 
are undisputed and that defendant is entitled to judgment as to the entire case as a matter of 
law.  (See the evidence and material facts cited in the body of this ruling.)  The motion for 
summary adjudication is denied as to that cause of action for the same reasons, but granted as 
the Second Cause of Action.  Defendant has met its initial burden to establish there was a 
genuine dispute about the validity of the claim and that its denial was based, in part, on the 
advice of its attorneys.  Plaintiff has not raised a triable issue of fact as to those defenses.  
(Undisputed Material Fact (“UMF”) Nos. 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 21, 22, 32, 
44, 46, 47, 75, 76, 77, 78, 79, 80, 81.)  While plaintiff claims that certain facts pertinent to the 
Second Cause of Action are disputed, she fails to explain the dispute or cite to evidence 
demonstrating it.  (See, e.g., allegedly disputed fact numbers 30, 33, 34, 36, 37, 42, 45, 50.)   
 

The court declines to issue rulings on the six issues set forth in defendant’s Notice of 
Motion, as phrased.  Summary adjudication must ordinarily dispose of an entire cause of action, 
not just particular issues.  (CCP § 437c (f)(1).) 

 
Background 
 
Plaintiff’s complaint alleges two causes of action against her insurance company, Aspire, 

regarding its failure to pay her claim for the theft and destruction by fire of her 2015 Red Ford 
Mustang on August 15, 2017: (1) breach of contract; and (2) insurance bad faith. 

 
Defendant’s motion consists of a lengthy presentation of declarations and documentary 

evidence, including examinations under oath and depositions from plaintiff, Maria Munoz, and 
her 26 year-old son, Anthony Munoz, regarding the circumstances of the ownership, insuring, 
and loss of the vehicle.  Defendant’s Separate Statement recites 85 allegedly undisputed facts.  
Plaintiff’s Opposition filed November 23, 2021 consists solely of a 4-page Opposition that cites 
no legal authority and merely argues that the claim-denial decision was supported merely by 
inferences, speculation, and a bias to deny the claim.  Plaintiff also apparently filed an 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/06/22 

 
 

- 3 - 

Opposition Separate Statement on the same date, although it is deceiving in its appearance.  
Evidently, plaintiff did not obtain an electronic copy of the Separate Statement and then edit it to 
make it appear as her own submission.  Rather, she merely photocopied defendant’s Separate 
Statement and her attorney added his signature on the final page.  Plaintiff claims to dispute 
various facts in the Separate Statement, but cites no evidence demonstrating the dispute.  
She also fails to copy and respond to the page of defendant’s Separate Statement that contains 
fact numbers 7-12. 

 
Despite the disparity in the efforts of the two parties, the court’s obligation on a motion 

for summary judgment, even in the absence of any opposition whatsoever, is to determine 
whether the defendant has met its initial burden to show it is entitled to judgment as a matter of 
law on facts that are undisputed.  (Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 
Cal.App.5th 232, 241, fn. 6; Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 
(“Unless the moving party meets its burden, summary judgment cannot be ordered, even if the 
opposing party does not respond sufficiently or at all.”) (Emphasis added).) 
 

Defendant’s evidentiary presentation is filled with facts, but some of them are in conflict 
with other facts and testimony in the record and they admit of varying inferences.  The submitted 
facts establish that some of the material facts regarding the cause of action for breach of 
contract are disputed.  (See KOVR-TV, Inc. v. Superior Court (1995) 31 Cal.App.4th 1023, 
1028 (“A motion for summary judgment must be denied if the moving papers show there is a 
triable issue of fact.”)  Therefore, the court grants defendant’s motion only as to the bad faith 
cause of action.   

 
Facts 
 
Defendant never explicitly states its theory for what really happened here, but several 

possibilities come to mind:  (1) Maria, or more likely her son, Anthony, with or without the help 
of others, staged a theft of the vehicle and then burned it in an act of arson and insurance fraud; 
(2) Enemies of Anthony stole and burned the Mustang in an act or revenge or retaliation; 
or (3) Maria was simply the innocent victim of a random theft and fire, even if it is unusual or 
inexplicable that someone would steal a car only to burn it. 
 

The facts that raise the greatest suspicion are of three major types:  the circumstances 
regarding (1) the purchase and insuring of the vehicle; (2) the payment for and operation of the 
vehicle; and (3) the theft itself. 

 
Maria was 56 years of age at the time of the loss.  She lived in Pittsburg, California 

with her husband, Martin, and three children, aged 14, 16, and 26.  The 26-year-old was her 
son Anthony. Maria was earning $250-$300 per week cleaning some homes.  (UMF 3.)  
Her husband, Martin, has a business as a gardener.  (Ex. K to Ayala Decl., M. Munoz EUO at 
14:1-12.)  Her son Anthony was earning $56,000 per year before he lost his job.  (UMF 5.)   

 
There were five vehicles at the house before the purchase of the Ford Mustang: 

(1) a Nissan; (2) a Ford 500; (3) a Mitsubishi Galant; (4) a Ford F-350; and (5) a Chevy 
Suburban.  Maria was the primary driver of the first two of these; and Martin of the final three.  
(Def’s Ex. K, MM EUO, p. 15, 16.)  Anthony had DUI’s in 2012 and 2016, and did not own 
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a vehicle at the time of the incident, except, possibly, the Ford Mustang as a co-owner.  
(See Wasson Decl, Ex. B-8; see Ex L to Ayala Decl., A.M. EUO, at 26:12-17.) 

 
Maria listed her household’s yearly income on her Affidavit of Theft Loss for the Mustang 

as $35,000.  (See Ex. F to Ayala Decl., Affidavit of Vehicle Theft, p. 1.)  In her examination 
under oath, she testified she did not handle the family finances and had no bank account, but 
that her house payment was $2,000 per month and that she spent $800 per month on food.  
The 2015 Ford Mustang was purchased from a dealership in 2015 at a price of $65,000, with a 
$4,000 down payment. The rest was financed.  The car loan payment was approximately $700 
per month.  (UMF 14, 15, 16.)  Thus, on income of $3,000 per month, the household had set 
expenses of $3,500 per month, not including payments for utilities, phone, clothes, medical, 
insurance for the Mustang, and car and/or insurance payments for the other vehicles. 
 

Maria was asked why she purchased another vehicle when she was already the primary 
driver for two other vehicles.  She said that sometimes the other vehicles broke down.  (Def’s 
Ex. K, MM EUO, p. 25, 26.)   

 
The details about ownership of the Ford Mustang are cloudy.  While Maria testified the 

vehicle was hers, the dealership lists her and Anthony as co-owners, and the car registration 
does as well.  She testified at one point that she wanted Anthony to be listed as a co-owner 
because he had a bank account and could make the car and insurance payments.  Anthony 
himself testified that he wanted to buy the car for Maria as a gift, but his credit was new and he 
could not qualify for a loan, so the dealership listed him as co-owner and put Maria as primary.  
(Ex. L to Ayala Decl., A. Munoz EUO, p. 24.)   

 
Maria said she gave Anthony $400 per month towards the $700 car payment.  (UMF 16, 

17.)  Aspire claims that Anthony’s bank records show no deposits for sums between $400 and 
$700.  (DMF 19.)  Anthony testified that he did not always put this cash into his bank account, 
and when he did put it in, he might accumulate it and deposit a larger amount.  (Ex. L to Ayala 
Decl., A. Munoz EUO, at 35:4-35:2.)  He also said his parents’ contribution might take the form 
of a reduction in his contribution to household expenses.  (Id. at 32:10-14.)   
 

Maria is the one who applied for car insurance through Aspire, and she was the sole 
policyholder.  (See UMF 26.)  Anthony, the co-owner of the vehicle per the registration, was not 
a policyholder.  Indeed, he was an “excluded driver.”  However, he did drive the vehicle one to 
two times per week on short errands, according to Maria, and he paid the car insurance through 
his bank account.  (UMF 16, 21, 29; Ex. L to Ayala Decl., A. Munoz EUO, p. 12-14.)  Anthony 
testified he drove the Mustang one to two times per week, when it needed maintenance or to 
shop for groceries.  He did the former because it helped his mother.  She does not speak 
English, whereas he does.  (Ex. L to Ayala Decl.. A. Munoz EUO at 15:21-25; 16:16-18; 
19:7-20; 24:11-25:1.)  Anthony was driving the Mustang when it was involved in an accident in 
November 2015.   

 
Maria learned of the theft about 2 a.m. on August 15, 2017, when police came to her 

home to inform her they had found the Mustang burning on Bethel Island.  It is not established 
whether the Mustang was stolen from Maria’s home at night on August 14, 2017, or between 
midnight and 2 a.m. on August 15, 2017. 
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The movements of the Mustang on August 14, 2017 are as follows.  Maria and Anthony 

took the vehicle to the Ford dealer to be serviced that day.  (Ex. K to Ayala Decl., M. Munoz 
EUO, p. 47.)  Apparently, they took two vehicles so they could leave the Ford Mustang and 
return home in the second car.  (Id., at 47:10-18.)  On the other hand, Anthony testified that he 
drove the Mustang to be serviced by himself.  (Ex. L to Ayala Decl., A. Munoz EUO, at 44:8-12.)  
A side door latch was replaced.  (Ex. F to Ayala Decl., Aff. of Vehicle Theft, p. 1.)  Anthony 
testified he got back in the afternoon, and parked the car in the closest available space, which 
was about five doors down and on the opposite side of the street.  He left it locked and dropped 
off the key in his mother’s room.  (Ex. L to Ayala Decl., AM EUO, p. 45-47.)  He went to bed at 
8 p.m. and slept straight through except for one interruption when he took a call from a friend, 
Brandon.  (Id., p. 49.)  He called his girlfriend right after that because he was already up.  (Id., 
p. 50.)  He woke up sometime between 1:00 and 3:00 a.m. when the police knocked on the door 
and reported the theft.  (Id., p. 52.)   

 
However, Anthony’s cell phone records do not entirely match up with this.  They show 

the call from Brandon and the call to his girlfriend at 1:47 and 1:55 a.m., respectively, but 
they also show two earlier calls to his girlfriend when he said he was asleep, at 9:49 p.m. 
(24 minutes) and 11:03 p.m. (35 minutes), respectively.  They also show a series of 10 texts as 
that latter call with his girlfriend was ending, between 11:37 and 11:50 p.m., with a number that 
he could not identify.  (Ex. B to Guzman Decl., p. A17.)   

 
Maria testified that she was the last one to drive the Mustang before it was stolen.  

(UMF 38.)  She was out with it from 7 to 8 p.m. when she went to the Foodsco store.  (Ex. K to 
Ayala Decl., M. Munoz EUO, p. 45.)  She parked the car right in front of her home and locked it.  
(Id., p. 48, 49.)   She heard no vehicle alarm during the night and saw no broken glass or 
evidence of forced entry.  (Id., p. 49.)   

 
Between 1 and 2 a.m., the police came to Maria’s home and reported her vehicle had 

been located and had been set on fire.  (UMF 47, 49.)   
 
The day after the Mustang was stolen, Anthony’s tools were stolen out of another vehicle 

at the Munoz house, a Nissan.  (Ex. K to Ayala Decl., M. Munoz EUO at 23:9-15.)   
 

Maria opened an insurance claim later that morning.  She and Anthony both gave 
examinations under oath and depositions.  They also produced various records, but there is a 
dispute whether she fully cooperated with Aspire, because she did not produce others, 
particularly the documents regarding the repair of the vehicle after Anthony’s accident in it in 
November 2015.   
 

Aspire evaluated the claim in-house, but also obtained an opinion from an outside 
attorney on December 15, 2017.  The attorney recommended denying the claim for material 
misrepresentations in the presentation of the claim.  (Ex. B to Campuzano Decl., last page.)   

 
Discussion 
 
First Cause of Action, Breach of Contract 
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To prevail on the First Cause of Action, Breach of Contract, plaintiff must plead and 

prove she had a contract that covered the loss, she performed all her obligations under the 
policy, a covered loss occurred, and the insurance company did not pay the loss.  (See 
Abdelhamid v. Fire Ins. Exchange (2010) 182 Cal.App.4th 990, 999; Case v. State Farm Mutual 
Automobile Ins. Co., Inc. (2018) 30 Cal.App.5th 397, 402; CACI 2300.) 

 
Aspire argues the breach of contract claim fails because its denial of the claim was 

reasonable.  The denial was reasonable because of (1) Maria and Anthony made 
misrepresentations; (2) Maria and Anthony failed to cooperate during the claims investigation; 
(3) there was a genuine dispute of coverage; and (4) the denial was based on the advice of 
legal counsel.  (Opening Brief at 11:8-16.)   

 
The court disagrees that the claim for breach of contract fails for these reasons.  

This reasoning conflates the elements of the bad faith claim with the elements of the breach of 
contract claim.  The elements of the two claims are different.  (Cf. CACI 2300 with 2331.)   

 
Despite Aspire’s conflation of the elements of the two claims, the court will examine 

whether the undisputed facts nevertheless prove that Maria cannot establish one of the 
elements of her breach of contract claim.  The two elements implicated by the facts submitted 
are whether Maria performed her obligations under the insurance contract and Aspire breached 
its obligations.  The court will discuss these elements in reverse order, starting with the issue of 
Aspire’s breach.   

 
The insurance contract states, “We will insure you for the coverage and the limits for 

which premium is shown in the Declarations of this policy.”  (Ins. Policy, p. 1, Ex. B to Ayala 
Decl.)   The coverage includes “Car Damage,” which the policy defines as either non-collision 
damage or collision damage, coverages D-1 and D-2, respectively.  (See Policy, p. 7.)  
“Collision” does not include loss by fire or theft.  (Ibid.)  Thus, the policy covers loss by fire or 
theft because those things cause “Car Damage” through “non-collision.”  So, unless Aspire’s 
duty to perform its obligations under the policy was excused by the prior material breach of 
Maria, the issue of breach turns merely on whether the car was damaged by fire or theft.   

 
Ultimately, the car was not damaged by theft because it was recovered.  However, it is 

undisputed that the car was damaged by fire.  (UMF 47.)   
 
Aspire’s Separate Statement lists five issues, all apparently devoted to establishing that 

tis denial of the claim was reasonable.  The title of Issue 2 suggests that issue may have been 
intended to address the issue of breach (“There are no facts supporting the allegations that the 
defendant’s breached the contract . . .”), but the facts recited after that title again all concern the 
reasonableness of the denial.  Aspire points to no express policy provision that states it must 
pay a covered claim only if doing so is reasonable. The coverage clause states, unequivocally, 
“If you pay the Premium . . . we will pay for loss to your insured car . . .  not caused by collision.”  
Therefore, Aspire has not established that it did not breach the contract by failing to pay for 
covered car damage by fire. 
 

Turning to element two, whether Maria performed her obligations under the insurance 
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contract, the court rejects certain claims out of hand.  Page one of the insurance policy states 
various obligations of the insured party.  These include:  “1.  Cooperate with us and assist us in 
any matter concerning a claim . . .”, “4.  Authorize us to obtain . . . records,” “5. Provide any 
written proofs of loss we require,” and “6. Submit to examination sunder oath by any person 
named by us, as often as may reasonably be required . . .”  This portion of the policy does not 
state who must do these things, but the implication is that “you,” must do so, and “you” is 
defined as “the policyholder named in the Declarations.”  (Policy, p. 1.)  The policyholder 
named in the Declarations here is Maria.  (See Ex. A to Ayala Decl.)  In other words, “you” 
here means Maria only.  Therefore, the court concludes that any misrepresentations or lack of 
cooperation by Anthony are irrelevant.  Anthony is not a “policyholder named in the 
Declarations.” 

 
Thus, the issue reduces to this:  has Aspire established it is undisputed that Maria failed 

to perform her obligations under the policy.  On this issue, Aspire makes essentially two claims:  
that Maria failed to cooperate and that Maria committee fraud or misrepresentation. 

 
The policy provisions stating the insured’s cooperation obligations are recited above.  

The “Misrepresentation or Fraud” clause on page 10 permits Aspire to void the policy if any 
insured “concealed or misrepresented any material fact or circumstance or engaged in 
fraudulent conduct, at the time application was made.”  However, Aspire has not brought this 
motion based on the affirmative defense of rescission based on misrepresentation.  (See Notice 
of Motion at 2:6-8.)  Rather, it has brought it based on the argument that plaintiff cannot prove a 
necessary element of her claim:  that she performed her obligations under the insurance 
contract.  The pertinent portion of the misrepresentation clause bearing on that states,  
 

We may . . . deny coverage for an accident or loss if you or any 
insured have concealed or misrepresented any material fact or 
circumstance, or engaged in fraudulent conduct, in connection 
with the presentation . . . of a claim.  (Policy, p. 10.)   
 

Thus, any fraud or misrepresentation by Maria when she applied for the coverage is not relevant 
to the issue of fraud or misrepresentation in the presentation of the claim.   
 
 Aspire’s evidence suggests it is claiming that Maria committing the following 
misrepresentations in connection with presentation of her claim:  (1) she owned the Mustang 
(Ayala Decl., ¶13); (2) she was the sole and exclusive driver of the Mustang (ibid.); (3) she was 
the sole and exclusive person responsible for paying the automobile loan and was making the 
payments to the lender, Travis Credit Union (ibid.); (4) she gave the claims adjuster, Jhoana 
Ayala, the wrong account number for that loan (ibid.);  (5) the day before the Mustang was 
stolen, Maria had taken it to a dealership for service; (Id. at ¶ 19); (6) the Mustang was in 
excellent condition on the date it was stolen and burned, whereas it had been involved in an 
accident in November 2015 that caused $4,000 in property damage (id. at ¶ 28, 47); and 
(7) Anthony Munoz was listed as an excluded driver only because he never drove the Mustang.  
(Id. at ¶ 35.)   
 
 The court is not persuaded it is undisputed that any of these alleged misrepresentations 
are in fact instances of fraud.  They are either true, partially true, or may be innocently false. 
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 To begin with, the evidence of the misrepresentations themselves comes solely from the 
declaration of the claims adjuster, Ayala.  However, she lays minimal and possibly inadequate 
foundation.  Ayala states that she got involved with this claim the day it was made, August 15, 
2017 and apparently interviewed Maria Munoz by telephone that day.  (Ayala Decl., ¶ 8, 9.)  
She does not state whether the interview was recorded.  She does not describe, if it was not 
recorded, what steps she took to ensure that she accurately took down what Maria said. 
She does not state whether the interview was conducted in Spanish or English.  (Ibid.)   
 

Maria did give an Examination Under Oath on October 25, 2017, through a Spanish 
interpreter.  To the extent that she offered slightly different testimony in the examination under 
oath from what Ayala says Maria told her and Maria was never confronted with the alleged 
discrepancy during the examination under oath, a reasonable trier of fact may pass off any 
inconsistencies as being (a) innocent; (b) a result of problems in translation; or (c) a result of 
inaccurate notation of the responses by the claims adjuster, Ayala. 
 
 The court turns to the specific claims of fraud or misrepresentation. 
 
 Alleged instances of fraud 
 

(1) Maria owned the Mustang. 
 

The Purchase Contract for the Mustang lists Maria as a Co-Owner of the Mustang. 
(Ex. A to Guzman Decl.)  A person may own a car that someone else pays for in full or in part 
as a gift or otherwise.  That is what Maria testified occurred in her Examination Under Oath:  her 
husband and her son bought the Ford Mustang for her.  (Ex. K to Ayala Decl., at 28:24-29:2.)  
Aspire has not established that Maria lied about being an owner of the Mustang.  Ayala has not 
claimed Maria said she was the sole owner of the Mustang, and she testified freely about 
Anthony’s relationship to the car.   

 
(2) Maria was sole and exclusive driver of the Mustang. 

 
Ayala claims Maria said she was the sole and exclusive drive of the Mustang.  When she 

testified about this subject in the Examination Under Oath, Maria testified that Anthony drove it 
about two times a week, but just “for a very little while like to go have the car be serviced” or to 
run some errands for Maria.  (Ex. K to Ayala Decl., M. Munoz EUO at 17:22-18:12.)  She was 
not confronted with the inconsistent statement that she allegedly made to Ayala that Anthony 
never drove it.  She was never asked whether she made that statement to Ayala or to explain it 
if she had.  A reasonable trier of fact could conclude that Maria never made it. There is also a 
question about how material it is to this claim of loss by fire or theft, since neither the fire nor the 
theft occurred when Anthony was driving the Mustang.  

 
(3) Maria was the sole and exclusive person responsible for paying the automobile 

loan and she was making the payments to the lender. 
 

The first part of this statement appears to be true.  Maria is the only debtor listed on the 
loan documents.  She is the sole and exclusive person responsible for paying the automobile 
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loan.  She was not the person directly making the loan payments.  The payments came from 
Anthony’s bank account.  But Maria gave an explanation for this – that she has no bank account 
herself – and she claims she was paying at least a portion of the loan.  She freely testified in her 
Examination Under Oath that Anthony pays about $400 of the monthly car payment of $770, 
her husband Martin pays $300, and she pays the rest.  (Ex. K to Ayala Decl. at 27:19-28:10.)  
Anthony paid as much as he did even though he was driving the Mustang only a couple of times 
per week because he and her husband decided to gift it to her.  (Id. at 28:11-16.)  A reasonable 
trier of fact could conclude the statement that Maria was making the payments to the lender was 
partially true, or, at the least, was not a deliberate lie.   

 
(4) Maria gave the claims adjuster the wrong loan number. 

 
Ayala never says exactly what loan number Maria provided, but she says she later 

learned the true number was 159345900.  (Ayala Decl., ¶ 13.)  However, Maria’s Affidavit of 
Vehicle Theft states the loan number is 593459-1, and the actual documents from Travis Credit 
Union that Aspire has attached say the account number is 593459.   (See Ex. E to Ayala Decl. 
p. 1.)  In other words, the all three potential loan numbers contain the digits 593459.  The court 
sees no basis to conclude that Maria lied about the account number.  

 
(5) The day before the Mustang was stolen, Maria had taken it to a dealership for 

service. 
 

The court does not understand the claimed misrepresentation concerning this statement 
because the Mustang was taken to the dealership that day.  If the alleged misrepresentation is 
that Anthony rather than Maria was driving the Mustang for that errand, a reasonable trier of fact 
could pass this off as something other than intentional fraud.  On the evidence provided the 
trier of fact could find that Anthony and Maria both drove to the dealership, Anthony in one 
vehicle and Maria in another; they left the Mustang at the dealership; they drove home together 
in the second vehicle; and they reversed the process when they went to pick up the vehicle.  
(See Ex. K to Ayala Decl., M. Munoz EUO, at 47:12-18.) 

 
(6) The Mustang was in excellent condition on the date it was stolen. 

 
That statement may be true even if the Mustang suffered $4,000 in property damages in 

November 2015.  That would be the expectation if the prior damage was properly repaired.  
Aside from that damage, the car was only two years old and had only 30,000 miles on it. 

 
(7) Anthony Munoz was listed as an excluded driver only because he never drove 

the Mustang. 
 

To begin with, Maria Munoz testified in her Examination Under Oath that she did not 
know Anthony was excluded from driving the Mustang and did not intend for him to be.  (Ex. K 
to Ayala Decl., M. Munoz EUO at 21:10:21.)  She was asked a series of questions about 
excluded drivers based on her application for insurance for the Mustang.  She apparently saw 
the completed application after the fact.  She had been asked beforehand by telephone who 
lived in the house and she provided the names.  Then when she saw the completed application 
excluding Anthony, her son Martin, and her husband as drivers of the Mustang she called to ask 
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why they had put that on there.  (Id. at 20:20-21:1.)  She saw again when she received the 
policy that Anthony was an excluded driver, but allowed him to drive anyway, “Because it wasn’t 
much . . . and I didn’t think anything was going to happen.”  (Id. at 22:8-19.)    

 
This leaves the claim that Maria breached the contract by failing to cooperate during the 

investigation of the claim.  Here, Aspire claims that Maria failed to provide documentation from 
Travis Credit Union regarding how she financed the balance of the purchase price of the Ford 
Mustang.  (Ayala Decl., ¶ 36.)  However, documents from Travis Credit Union are attached as 
Exhibit E to the declaration of the claims adjuster, Ayala.  Ayala never states how she obtained 
those records, and thus fails to exclude the possibility that Maria Munoz provided them or 
provided an authorization for their release. 
 

Further Ayala admits these records were not material, only confirmatory, information 
when she requested them.  (Ibid.)   
 
 The court fails to see why it is material or determinative who actually made the loan 
payments.  As previously stated, one person may be the legal owner of property even though 
another provided some or all of the consideration.  Even if Maria did not provide the Travis 
Credit Union records or an authorization for Aspire to obtain them, the materiality of such a 
breach would be a question of fact.  (See Associated Lathing & Plastering Co. v. Louis C. Dunn, 
Inc. (1955) 135 Cal.App.2d 40, 49.) 
 
 While this failure to provide the loan documents is the sole fact listed in Issue 4 of the 
Separate Statement on lack of cooperation, Aspire also argues that Maria failed to cooperate in 
other ways.  In Fact numbers 73 and 74 of its Separate Statement, Aspire says that at her 
examination under oath, Maria was asked to produce those records from Travis Credit Union 
and (1) itemized cell and text records for August 2017; (2) Proof of repairs of the damage to the 
vehicle in the November 2015 accident; (3) a photo identification; and (4) the purchase contract 
for the vehicle.  (DMF 73.)  Aspire makes no claim that Maria failed to provide items (3) and (4).  
That leaves only items (1) and (2) to support the claim of lack of cooperation.  (See DMF 74.) 
 
 However, Maria did produce item (1), cell and text records for August 2017.  Aspire’s 
complaint concerning those records is that two copies were produced and for some reason they 
were not identical.  Maria testified that her husband obtained the two copies at T-Mobile, where 
they were printed out from a computer. (Ex. K to Ayala Decl. at 41:16-44:4.)  She cannot explain 
why they are not identical because she has no personal knowledge on the subject.  That is not a 
lack of cooperation. 
 
 The two calls that appear on the first version of the printout but not the second are an 
inbound call at 3:21 a.m. on August 15, 2017 and an outbound call at 9:15 a.m.  Both were 
explained during the Examination Under Oath.  The first was an inbound call from the towing 
company.  The second was a call to Aspire.  (Id. at 42:16-44:1; 44:9-45:2.)    
Aspire fails to explain what motivation Maria would have to lie about or hide either call.   
Aspire also never states that Maria denied it the right to get the records directly from the 
telephone company so it could get a definitive version. 
 
 Item (2) requests the records concerning the repair of the vehicle in November 2015.  
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Those records would appear to be material to the value of the vehicle, but not necessarily to the 
question whether the car was really stolen and burned by some unknown third party.  
Nevertheless, Maria’s Examination Under Oath raises some questions.  She testified that 
Anthony, an excluded driver on the insurance policy in effect in 2017, was driving the Mustang 
at the time of the November 2015 accident.  She testified that accident caused $4,000 in 
property damage, even as she testified that the only damage to the vehicle was that a right-side 
light fell off.  On the other hand, Anthony testified that the November 2015 accident was a 
fender bender in which there was damage to the left front fender, the hood, and the headlight.  
(Ex L to Ayala Decl., A. Munoz EUO, at 29:5-30:3.)  Both Maria and Anthony testified that the 
damage was repaired.  (Ex. K to Ayala Decl. at 34:16-37:12; Ex. L to Ayala Decl. at 30:2-3.)  
Anthony was asked about production of the repair bill at his Examination Under Oath.  He said 
he could not find it, and that he would have to go back to the repair facility to request it.  (Ex. L 
to Ayala Decl. at 30:9-19.)  There is no record that Aspire followed up with him about this.   
In the end, however, what the court finds most significant is that Maria provided the name of the 
repair facility in her Affidavit of Vehicle Theft (Ex. F to Ayala Decl., p. 2) and Anthony did so as 
well in his Examination Under Oath. (Ex. L to Ayala Decl. at 30:2-8.)  Further, Aspire obtained 
the repair estimate, which is Exhibit H to the Guzman Declaration.  Guzman does not state how 
he obtained it, so he does not preclude the possibility that he obtained it through Maria’s 
cooperation, such as by giving him an authorization.  He does not attach a full copy of it, so the 
court cannot determine whether the amount of the estimate is consistent with Maria’s and 
Anthony’s testimony.  (See Guzman Decl., ¶ 21.)  He states the fact that the damage had been 
repaired could have been supplied with a post-repair photograph or a receipt for the payment, 
but does not state he asked for these things.   
 

Aspire has not established the facts are undisputed and show that Maria materially failed 
to cooperate as a matter of law.  It has either failed to meet its initial burden as to the First 
Cause of Action, for Breach of Contract, or its own evidence raises triable issues of fact.  

 
 Second Cause of Action, Bad Faith 
 
 A simple breach of contract by an insurance company is not sufficient to establish a case 
for bad faith.  Something more is required.  “To establish bad faith, a policy holder must 
demonstrate misconduct by the insurer more egregious than an incorrect denial of policy 
benefits.”  (Case, supra, 30 Cal.App.5th at 402.)  An insurer’s failure to pay a claim gives rise to 
tort damages in a bad faith claim only if the insured shows the denial of the claim was 
unreasonable.  (Ibid.)   Under this standard, an insurer denying the payment of policy benefits 
due to the existence of a genuine dispute with its insured as to the existence of coverage liability 
or the amount of the insured's coverage claim is not liable in bad faith, even though it might be 
liable for breach of contract.  (Ibid.)   
 
 Here, Aspire has met its initial burden to show that its denial of the claim was 
reasonable.  The facts of the claim raised a number of questions:  Who really owned the 
Mustang?  Why did Maria request or accept that Anthony Munoz be an excluded driver?  
Why did he drive the vehicle as much as he did, including at the time of the November 2015 
accident, given that status?  Why would someone steal a vehicle only to burn it?  Could the 
stealing, burning, and discovery of the theft and burning all have occurred within the five hours 
between 8 p.m. on August 14 and 2 a.m. on August 15, 2017?  Could the Mustang really have 
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been stolen when all keys were accounted for, and there was no evidence that any windows 
were broken or car alarms triggered?  Who was Anthony exchanging ten texts with at 11:30 that 
night at a time when he says he was asleep?   
 
 Maria’s Opposition to the motion consists of mere argument.  She cites on evidence 
when she claims that various material facts are disputed.  In the context of a bad faith case, 
the disputes here themselves demonstrate that no reasonable trier of fact could rule that 
denial of the claim was unreasonable rather than merely wrong or that there was no genuine 
dispute over the validity of the claim. 
 
 In addition, a defense to a claim of bad faith is that the insurer relied “relied on the advice 
of competent counsel.” (State Farm Mut. Auto. Ins. Co. v. Superior Court (1991) 228 Cal.App.3d 
721, 725.)   
 
 Here, Aspire rested its denial of the claim, at least in part, on the advice of competent 
counsel.  Maria has raised no triable issue of fact concerning that. 
 
 Because the denial was based on the advice of competent counsel and no reasonable 
trier of fact could find there was no genuine dispute at to the validity of the claim, the court 
grants summary adjudication as to the bad faith cause of action.  “While the issue 
reasonableness of an insurer's claims handling conduct is ordinarily a question of fact, it 
becomes a question of law where the evidence is undisputed and but one inference can be 
drawn from the evidence.”  (Carlton v. St. Paul Mercury Ins. Co. (1994) 30 Cal.App.4th 1450, 
1456; Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co. (2001) 90 
Cal.App.4th 335, 347-348; see also Fraley v. Allstate Ins. Co. (2000) 81 Cal.App.4th 1282, 
1292-1293 (affirming grant of summary judgment based on trial court’s conclusion that there 
was a genuine dispute as to the insurer’s liability).) 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00523 
CASE NAME: NAJAFI VS. THE VIKING CORP 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON 1st Amended COMPLAINT 
FILED BY ADVANCED AUTOMATIC SPRINKLER, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment filed by defendant Advanced Automatic 

Sprinkler, Inc. For the reasons set forth, the Motion is denied. 

Factual Background 

Plaintiffs allege they engaged Defendant Advanced Automatic Sprinkler, Inc. ("Advanced") to 

design and install a fire suppression sprinkler system for their residence which they built on their 

property located at 2 Crane Court, Orinda, California (the "Property"). They allege the sprinkler 

system leaked on multiple occasions, causing water damage to their home. Plaintiffs filed their 

original complaint in March 2019. In April 2021, Plaintiffs were granted leave to file a first 
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amended complaint ("FAC"). The FAC alleges two claims against Advanced, a first cause of 

action for negligence, and a sixth cause of action for breach of contract. 

Advanced moves for summary judgment, and Plaintiffs oppose the motion. 

Standards Applicable to Summary Judgment 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) A 

defendant meets its burden on summary judgment "by showing one or more elements of the 

cause of action cannot be established, or there is a complete defense thereto. [Citation omitted.] 

If the defendant makes such a showing, the burden shifts to the plaintiff to produce evidence 

demonstrating the existence of a triable issue of material fact. [Citation omitted.]" (Leyva v. 

Garcia (2018) 20 Cal.App.5th 1095, 1101.) (See also Aguilar v. Atlantic Richfield Co. ("Aguilar") 

(2001) 25 Cal.4th 826, 850, 855 ["The defendant may, but need not, present evidence that 

conclusively negates an element of the plaintiff's cause of action. The defendant may also 

present evidence that the plaintiff does not possess, and cannot reasonably obtain, needed 

evidence--as through admissions by the plaintiff following extensive discovery to the effect that 

he has discovered nothing."]; Code Civ. Proc. § 437c(p)(2).) 

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the 

burden shifts to the plaintiff . . . to show that a triable issue of one or more material facts exists 

as to that cause of action or a defense thereto.' [Citation and internal quotations omitted.]" 

(Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1401.) Declarations and other 

evidence offered in support of a motion for summary judgment are strictly construed, while 

declarations and evidence offered in opposition to the motion are liberally construed. (D’Amico 

v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American Standard (2008) 43 

Cal.4th 56, 64.) If the evidence before the Court "would allow a reasonable trier of fact to find 

the underlying fact in favor of the party opposing the motion in accordance with the applicable 

standard of proof," there is a triable issue of fact that precludes summary judgment. (Aguilar, 

supra, 25 Cal.4th at 850.)  

When multiple theories are alleged in complaint, a defendant must negate all of them to prevail 

on a motion for summary judgment. (Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161-

162.) "All doubts as to the propriety of granting the motion—i.e., whether there is any triable 

issue of material fact—are to be resolved in favor of the party opposing the motion." (Cohen v. 

Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Requests for Judicial Notice 

Advanced requests the Court take judicial notice of Plaintiffs' FAC (RJN Exh. D) and a 

grant deed recorded in May 2013 transferring title to the Property from Hassan Najafi and 

Sima Najafi to the Najafi Family Trust. The Court grants the unopposed request. (Evid. Code 

§§ 452(c) and (d).)  
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Analysis  

The primary basis on which Advanced moves for summary judgment is that Plaintiffs' claims 

against it are construction defect claims governed by the Right to Repair Act, Civil Code § 896 

et seq. (the "RORA" or the "Act".) Advanced contends that Plaintiffs' claims are barred by the 

Act because Plaintiffs did not provide Advanced the pre-litigation notices required to be provided 

under that statutory scheme before Plaintiffs commenced this litigation, and Plaintiffs did not 

provide Advanced the opportunity to inspect the damage from certain of the leaks before they 

were cleaned up or repaired as required under RORA. (UMF Nos. 8-11, 13-15, 19-20, 23-30, 

32-34; Memo. ISO Mot. Legal Argument III.A-E.) Advanced also contends that even if Plaintiffs' 

negligence claim is not barred by the Act, Plaintiffs have no evidence of any appreciable 

property damage or personal injury caused by the leaks in the sprinkler system. (Memo. ISO 

Mot. Legal Argument III.F.)  

Advanced has not moved for summary adjudication on either of Plaintiffs' two causes of action. 

Unless Advanced demonstrates it is entitled to judgment on all claims against it, Advanced's 

motion for summary judgment must be denied.  

A. The Right to Repair Act 

 

At least two provisions of the Act define the construction defect claims which it governs. The first 

provision, Civil Code § 896, states "This title applies to original construction intended to be 

sold as an individual dwelling unit." (Civ. Code § 896 [emphasis added].) Advanced relies on 

one of the leading decisions construing RORA, McMillin Albany LLC v. Superior Court (2018) 

4 Cal.5th 241 ("McMillin"), in which the Court expressly recognizes the limitations on the scope 

and application of the Act set forth in Civil Code § 896 by quoting the limitation from the statute:  

Third, "[t]his title applies to original construction intended to be 

sold as an individual dwelling unit," but "[a]s to condominium 

conversions, this title does not apply to or does not supersede any 

other statutory or common law." (§ 896.) 

(McMillin, supra, 4 Cal.5th at 250 [emphasis added].)  

In addition, Civil Code § 938 provides "This title applies only to new residential units where 

the purchase agreement with the buyer was signed by the seller on or after January 1, 2003." 

(Civ. Code § 938 [emphasis added].) 

Other provisions of the Act show the statutory scheme is focused on construction defect claims 

arising out of a homeowner buying a newly constructed residential unit from a builder or other 

entity or individual in the business of selling residential dwellings to the public. (See, e.g., Civ. 

Code § 911 [defining builder as "an entity or individual . . . who at the time of the sale, was also 

in the business of selling residential units to the public for the property that is the 

subject of the homeowner's claim or was in the business of building, developing, or 

constructing residential units for public purchase for the property that is the subject of the 

homeowner's claim" (emphasis added).) Civil Code § 910 requires a homeowner asserting a 
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claim for defective construction to provide notice to the "builder" of the claimed defects before 

filing litigation. (Civ. Code § 910(a) ["The claimant . . . shall provide written notice . . . to the 

builder . . . of the claimant's claim" (emphasis added)].) Civil Code § 945.5 may limit a 

homeowner's ability to recover on a claim subject to the Right to Repair Act based on the 

homeowner's "failure to give timely notice to the builder after discovery of a violation." 

(Civ. Code § 945.5(b) [emphasis added].) 

Advanced has not presented any undisputed material fact or evidence in support of its motion 

that Plaintiffs' residence constitutes "original construction intended to be sold as an individual 

dwelling unit" or that the home constitutes a new residential unit "where the purchase 

agreement with the buyer was signed by the seller on or after January 1, 2003." (Civ. Code 

§§ 896, 938.) Defendant's separate statement does not identify any purchase agreement for 

Plaintiffs' dwelling or any facts indicating Plaintiffs' bought their "dwelling." Instead, they owned 

the land and built the residence for their personal use.  

Advanced has not shifted the burden to Plaintiffs by setting forth facts and evidence that the Act 

applies to Plaintiffs and their home. Since Advanced's motion is founded on Plaintiffs' failure to 

comply with RORA and the statute does not apply, Advanced has not demonstrated it is entitled 

to summary judgment.  

In addition, Plaintiffs have presented evidence in opposition to the motion showing that the Act 

does not apply. They purchased raw, undeveloped land in Orinda and built their own house on 

the land which they intended to live in and have lived in since the house was built on the 

Property in 2010. (Pl. UMF Nos. 38-42; 60-65.) Plaintiffs did not buy "an individual dwelling unit," 

or sign a contract to purchase a new residential unit. (Civ. Code §§ 896, 938.) There is no 

evidence of they had any intention of building the house on the Property for purposes of sale.  

B. McMillin and Other Cases Relied on by Advanced 

 

Advanced has not cited any case which has held that RORA applies to claims for construction 

defects by homeowners who build their own home on their own Property and engage 

contractors and subcontractors to do so. Advanced relies on language from certain decisions 

addressing RORA and the claims within its scope untethered to the facts in which the cases 

arose which show the homes in question were within the scope of the Act.  

For example, McMillin involved claims by numerous homeowners who purchased new single 

family homes from a developer and general contractor (McMillin Albany LLC) after January 

2003. (McMillin, supra, 4 Cal.5th at 247.) The homeowners alleged common law claims for 

negligence, breach of contract, strict product liability, and breach of warranty. The Court in 

McMillin held that common law claims for construction defects by homeowners who purchased 

newly constructed single family dwellings from the developer/general contractor defendant were 

subject to the Act and its pre-litigation notice provisions. As a result, the developer/general 

contractor was entitled to a stay of the litigation in order for the plaintiffs in that case to provide 

the pre-litigation notice to the builder and compliance with related pre-litigation procedures 

provided for under Civil Code § 910 et seq. (Id. at 259.)  
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The statement from McMillin relied on by Advanced that the Act "is the exclusive remedy 

applicable to 'any action seeking damages for a construction defect, not just any action under 

the title'," is an overstatement of the Court's holding; the Court made the statement in the 

context of homes and homeowners clearly within the scope of the Act. (Reply p.  1, ll. 8-9 

[underscore in original].) "It is axiomatic that language in a judicial opinion is to be understood 

in accordance with the facts and issues before the court. An opinion is not authority for 

propositions not considered. [Citations omitted.]" (Chevron U.S.A., Inc. v. Workers' Comp. 

Appeals Bd. (1999) 19 Cal.4th 1182, 1195 [emphasis added].) (See also Loanvest I, LLC v. 

Utrecht (2015) 235 Cal.App.4th 496, 503 ["Language used in an opinion is not authority for a 

proposition the court did not consider. [Citations omitted.]"].) The Court in McMillin did not 

consider whether RORA applies to homeowners who owned land, who built a house for 

themselves engaging a general contractor and other contractors, and who did not purchase a 

completed residential dwelling unit from a builder engaged in the business of selling houses on 

the property.  

Nothing in the facts or issues decided in either Kohler Co. v. Superior Court (2018) 29 

Cal.App.5th 55 or State Farm Gen. Ins. Co. v. Oetiker, Inc. (2020) 58 Cal.App.5th 940 indicate 

that those cases addressed the applicability of RORA to the claims of a homeowners in the 

situation of the Plaintiffs in this case. (See Kohler Co. v. Superior Court, supra, 29 Cal.App.5th 

at 62, and fn. 4 [explicitly noting "The Act applies 'only to new residential units where the 

purchase agreement with the buyer was signed by the seller on or after January 1, 2003.' 

(§ 938.)" in holding the plaintiff condominium purchasers could not litigate their claims for a 

defective component product incorporated into their residences as a class action]; State Farm 

Gen. Ins. Co. v. Oetiker, Inc., supra, 58 Cal.App.5th at 945, 952 [with respect to a homeowner 

who implicitly purchased a new residence completed in 2004, holding the plaintiff insurer's 

subrogation claim for negligence against a product manufacturer was within the scope of the 

Act, but that its strict liability and breach of implied warranty causes of action were not, stating 

"Nothing in the Act restricts a homeowner or its insurer from bringing causes of action which fall 

outside the Act," citing McMillin, supra, 4 Cal.5th at 259].)  

Similarly, the decision in KB Home Greater Los Angeles, Inc. v. Superior Court (2014) 223 

Cal.App.4th 1471 does not address the types of claims presented by homeowners in the 

position of the Plaintiffs in this case. The Court's holding was explicitly limited to a home within 

the scope of the Right to Repair Act: "In this case we hold that the Right to Repair Act (Civ. 

Code, § 895 et seq., the Act) requires that notice be given to a builder before repairs are made 

to a home subject to the Act." (Id. at 1473 [emphasis added].) There was no dispute that the 

Act governed the claims in that since the plaintiff was a homeowner who "bought a new home 

from builder KB Home in 2004." (Id.)  

C. No Other Basis for Judgment on the Breach of Contract Cause of Action 

 

The pleadings define the scope of Plaintiffs' claims for purposes of a defendant moving for 

summary judgment. (Teselle v. McLoughlin, supra, 173 Cal.App.4th at 161 [" 'The complaint 

measures the materiality of the facts tendered in a defendant's challenge to the plaintiff's cause 

of action.' [Citation omitted.]," quoting FPI Development, Inc. v. Nakashima (1991) 231 
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Cal.App.3d 367, 381].) Advanced summarizes the material allegations of Plaintiffs' breach of 

contract claim in its UMF No. 37. Advanced has not refuted Plaintiffs' allegations in its FAC that 

Advanced breached its contract with Plaintiffs by (1) failing to design and install the fire 

suppression sprinkler system in accordance with applicable codes and standards, and (b) failing 

to construct the sprinkler piping in substantial compliance with the contract documents and 

applicable codes. (Advanced UMF No. 37.) 

D. Economic Loss Doctrine  

 

Advanced raises in its motion facts regarding the lack of appreciable damage to Plaintiffs' 

property resulting from the water leaks which it contends precludes Plaintiffs from asserting a 

claim for negligence against Advanced. (Def. UMF Nos. 12-16, 20-23, 31, 34, 35; Memo. ISO 

Mot. III.F.) A claim based on common law negligence for defective construction where the defect 

does not cause appreciable property damage or personal injury may be barred under the 

"economic loss" rule as set forth in Aas v. Superior Court (2000) 24 Cal.4th 627. The Right to 

Repair Act was enacted in part to respond to the holding in that case. (See McMillin, supra, 

4 Cal.5th at 246-247.)  

The Court has concluded that Plaintiff's claims for breach of contract and negligence are not 

subject to RORA and not barred because Plaintiffs did not provide notice to the builder and 

comply with the related pre-litigation procedures under Civil Code § 910, et seq. Advanced has 

not demonstrated that it is entitled to judgment as a matter of law on Plaintiffs' breach of contract 

cause of action as a result, and therefore the motion for summary judgment must be denied. 

The Court need not address Advanced's arguments regarding the deficiencies in the negligence 

claim as Advanced has not shown that it is entitled to summary judgment on all causes of action 

alleged against it in the FAC. 

Evidentiary Objections 

Based on the Court's ruling, it is not necessary for the Court to address Plaintiffs' evidentiary 

objections to Defendant's evidence. (Code Civ. Proc. § 437c(q).) 

Exhibit Tabbing 

Plaintiffs' exhibits filed in opposition to the motion did not include exhibit tabs as required. 

(Cal. R. Ct. 3.1110(f)(3); Local Rule 3.42.) Counsel is directed to review these rules and comply 

with them as to any future filings. Failure to do so may result in rejection or disregard of 

nonconforming papers. 
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 7.  TIME:  9:00   CASE#: MSC19-00917 
CASE NAME: CALIFORNIA IMAGING VS. SIROTT 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY CALIFORNIA IMAGING AND TREATMENT CENTER 
* TENTATIVE RULING: * 
 

The Petition to Confirm Arbitration Award is granted. 
 
Respondents have requested that the court issue a Statement of Decision under CCP 

§ 1291.  Accordingly, the court makes the following findings of fact and conclusions of law. 
 
Findings of Fact 
 
1. This case concerns a dispute between competing physicians or medical groups who 

are members, former members, or managers of a limited liability company, California 
Imaging and Treatment Center (“CITC”).  

 
2. In the spring of 2019, Dr. Bimal Patel filed an action on behalf of CITC against 

Dr. Sirott, Dr. Robles, and others.  The matter was referred to arbitration in the 
summer of 2019, and an arbitration was commended before the Honorable Bonnie 
Sabraw (Ret.) (the “Arbitrator”). 

 
3. On September 6, 2019, Drs. Sirott and Robles made a claim on behalf of CITC 

against Dr. Patel, Terrence Gill, and others. 
 
4. The core claim of the Patel group of claimants (the “Patel Group”) was that the 

Sirott group of defendants (the “Sirott Group”) refused to provide Dr. Patel the books 
and records he needed to function as sole current manager of CITC after he or his 
medical group, EPIC, purchased Gill’s 10% interest in CITC, thereby acquired a 
majority interest in it, amended the Operating Agreement, and appointed Dr. Patel 
as sole manager. 

 
5. The core claim of the Sirott Group was that Dr. Patel and EPIC participated in 

a scheme to buy out Gill’s 10% interest in violation of CITC’s Second Amended 
and Restated Operating Agreement (“Second OA”), and, after doing so, 
unlawfully claimed to have taken control of CITC and have attempted to oppress 
the Sirott Group. 

 
6. The Second OA was effective as of April 1, 2011.  Section 13.12 says the Operating 

Agreement may be amended by a Class C Member Action, defined in paragraph 
1.11 as an action approved by Class C Members holding in the aggregate at least 
51% of all the outstanding Class C interests.  Section 4.5 states the Class C 
Members are Sirott, Robles, EPIC and Gill.  Section 13.7 consists of three 
paragraphs.  The first paragraph states that disputes shall be referred to arbitration.  
The third paragraph states that each party shall bear its own arbitration expenses, 
except that the prevailing party shall recover his attorney’s fees where a Breaching 
Member demands arbitration of a dispute to determine whether the Management 
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Committee improperly determined that such Breaching Member materially breached 
the terms of the Second OA.   

 
7. The Third OA was effective as of March 2, 2019.  Pertinent changes from the 

Second OA include that management is no longer performed by a management 
committee consisting of Sirott, Patel, and Gill (Second OA, section 5.1 (a), (c)), but 
by the manager, who is Patel.  (Third OA, section 5.1 (a), (c).)  Further, section 13.7 
regarding arbitration and allocation of the costs of arbitration still exists, but a fourth 
paragraph has been added.  It states:  “In the event that a Member brings an action 
against the Company and/or the other Members to challenge the validity of this 
Agreement or any provision herein and such Member’s challenge is unsuccessful, 
such Member, in accordance with Section 17703.04 (e) of the California 
Corporations Code, shall be obligated personally for any and all costs and expenses 
incurred by the Company and/or the other Members, as the case may be, 
with respect to defending such action, including, but not limited to, any and all 
reasonable attorneys’ fees and costs, and such Member shall indemnify and hold 
the Company and/or the other Members harmless from any and all such incurred 
costs and expenses.” 

 
8. The Arbitrator issued an Amended Interim Arbitration Award sometime before July 

30, 2021.  Her award included a finding that the Third OA is “a valid and operative 
amendment to CITC’s [Second OA], resulting in [Dr. Patel’s] becoming the sole 
manager of CITC, effective March 2, 2019.”   Based on this finding, the Arbitrator 
ordered the Sirott Group to provide CITC all of its books and records, and she denied 
all claims brought by the Sirott Group against the Patel Group. 

 
9.  On September 3, 2021, the Arbitrator issued a tentative ruling on the Patel Group’s 

motion for attorney’s fees stating that CITC and EPIC were prevailing parties for 
successfully defending against the claims of the Sirott Group and that an award of 
attorney’s fees and costs would be made in favor of CITC and EPIC. 

 
10.   Thereafter, the parties submitted additional briefing concerning the attorney’s fees 

issue, a hearing was held, and the Arbitrator issued a 20-page written ruling 
on October 22, 2021, awarding CITC and EPIC attorney’s fees of $309,177.37 
and costs of $77,433.74, as opposed to their claim of approximately $520,000 
(the “Attorneys’ Fees Ruling”). 

 
11.  In the Attorneys’ Fees ruling, the Arbitrator considered the Sirott Group’s argument 

that the attorney’s fees provision could not be invoked against it when it had refused 
to agree to that provision by signing the Third OA.  She considered the cases on 
which the Sirott Group relied, including Badie v. Bank of America (1998) 67 
Cal.App.4th 779.  She analyzed Badie and concluded it was distinguishable 
“[b]ecause of differences in the texts of the agreement and the respective 
circumstances of the parties . . .  The key issue in Badie and other similar cases was 
the right to amend a contract to include an arbitration provision which required a 
party to give up his or her constitutional right to a jury trial. . . . No authority has 
extended that analysis to an amendment to include a prevailing party attorneys’ 
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fees/costs provision.  Additionally . . . the Second OA contained a prevailing party 
attorneys’ fees and costs provision at Section 13.7.  The Third OA added a fourth 
paragraph to that provision regarding challenges to the Third OA.”  (Ex. B to Bowles 
Decl., Attorneys’ Fee Ruling at 9:12-20.) 

 
12.  In the Attorneys’ Fees Ruling, the Arbitrator also stated, “The Badie court reasoned 

that a change of terms provision confers upon a party only the authority to modify a 
term ‘whose general subject matter was anticipated when the contract was entered 
into’” and that the subject matter of arbitration was not contained in the earlier credit 
card holder agreements involved in Badie, but the subject matter of an award of 
attorneys’ fees to the prevailing party was contained in the Second OA here.  (Id. at 
9:21-2.)  The Arbitrator continued, “The provision in the fourth paragraph of Section 
13.7 of the Third OA is enforceable and applicable.”  (Id. at 10:15.)   

 
13.   While the Arbitrator’s Attorneys’ Fees Ruling does not comment on it directly, the 

Sirott Group’s briefing also made the argument that Section 13.7 of the Third OA is 
substantively and procedurally unconscionable and should be severed from the Third 
OA.  (See Ex. A to Bowles Decl. at 4:21-5:21.)   

 
14. On November 19, 2021, the Arbitration Award was served on Respondents. 
 
15.  Five days later, on November 24, 2021, petitioners filed a Petition to Confirm the 

Arbitration Award. 
 
16.  On December 3, 2021, the Sirott Group filed a Response to that Petition requesting 

the court to correct the Arbitration Award. 
  

Pertinent Rules of Law 
 
A court’s power to correct an arbitration award is limited.  With narrow exceptions, the 

court may not correct the award for an error in fact or law.  (Moncharsh v. Heily & Blasé (1992) 
3 Cal.4th 1, 11.) Judicial review of arbitration award is limited to the grounds stated in Code of 
Civil Procedure sections 1286.2 (grounds to vacate) and 1286.6 (grounds to correct.)   (Id. at 
26-27.)  Only the latter section is pertinent here.  Further, the only basis on which a court may 
correct an award for a substantive error is if the arbitrator “exceeded [her] powers,” and then 
only if “the award may be corrected without affecting the merits of the decision upon the 
controversy submitted.”  (CCP § 1286.6 (b).)   
 

As pertinent here, an arbitrator exceeds her powers when she  
 

arbitrarily remakes the contract . . . upholds an illegal contract . . . 
issues an award that violates a well-defined public policy . . . 
issues an award that violates a statutory right . . . fashions a 
remedy that is not rationally related to the contract . . . or selects a 
remedy not authorized by law . . . . In other words, an arbitrator 
exceeds his powers when he acts in a manner not authorized by 
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the contract or by law.  (O’Flaherty v. Belgum (2004) 115 
Cal.App.4th 1044, 1055-1056.) 

 
  In determining whether an arbitrator exceeded her powers, the court gives substantial 
deference to the arbitrator’s own assessment of her contractual authority.  (Id. at 1056.)   
 
 Here, respondents argue the arbitrator exceeded her powers by awarding attorney’s fees 
and costs against respondents under paragraph 13.7 of the Third OA because the award 
violates a well-defined public policy against enforcing unconscionable or unconsented to 
contractual provisions , and violates respondents’ statutory rights under Corporations Code 
section 17703.04 and Civil Code section 1670.5. 

 
Conclusions of law 
 
1. The arbitrator did not exceed her authority by issuing an award that violates a 

well-defined public policy. 
 

Respondents rely heavily on Badie v. Bank of America (1998) 67 Cal.App.4th 779 to 
support their request to correct the award, arguing that under Badie petitioners may not enforce 
an attorneys’ fees provision against respondents that appears in an agreement they refused to 
sign.  In doing so, however, respondents fail to appreciate what Badie really held.  Further, they 
never state how Badie and their reliance on it fits within the court’s role here. 

 
As previously stated, this court may not vacate the arbitrator’s decision due to an error of 

law.  Therefore, even if the arbitrator misunderstood or mis-applied Badie, this court could do 
nothing about it.  This court may vacate the arbitrator’s award only if the arbitrator acted in 
excess of her authority and she acted in excess of her authority only if Badie establishes or 
applies a “well-defined public policy,” relies on a “statutory right,” or shows that the remedy the 
arbitrator gave here was not rationally related to the contract or authorized by law.   

 
The court rejects the first and third of these summarily.  Badie was not an appeal from 

an order confirming, vacating, or correcting an arbitration award, but an appeal of a trial court 
judgment that an arbitration clause could be added to a credit count agreement by a unilateral 
change stuffed into a monthly account statement.  Therefore, Badie did not rule that an 
arbitrator had given a remedy not rationally related to the contract.  Further, Badie did not base 
its ruling on a statutory right.   Indeed, it noted that the plaintiff had abandoned any argument 
regarding its statutory causes of action (violation of the Unfair Competition Act or the Consumer 
Legal Remedies Consumer) on appeal.  (See Badie, supra, 67 Cal.App.4th at 784-785.) 

 
Whether Badie rested on a “well-defined public policy” requires evaluating that case in 

greater detail.   
 
The holding in Badie was that even though prior cases had held that a party may make 

unilateral changes to an agreement if the agreement contains a sufficiently broad changes of 
terms provision, a modification made in accordance with the terms of the contract means, at 
least in part, a modification whose general subject matter was anticipated when the contract 
was entered into.  (Id. at 791.)  Unilaterally adding an entirely new term whose subject matter 
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was not addressed in the prior agreement violated the implied covenant of good faith and fair 
dealing.  (Id. at 796 (“we conclude the trial court erred in deciding that the implied covenant of 
good faith and fair dealing had been satisfied by the Bank in its performance under the change 
of terms provision”).)  Badie ruled that is what occurred there, because the Bank’s existing 
account agreement contained no provision discussing alternative dispute resolution or a waiver 
of the right to trial by jury.  (Id. at 803 (“Certainly there is nothing in the original agreements to 
alert a customer that, by agreeing to allow the Bank to change the ‘terms,’ he or she might 
someday be deemed to have agreed to give up the right to a jury trial or to any judicial forum 
whatsoever . . . [¶]  we conclude that when the account agreements were entered into, the 
parties did not intend that the change of terms provision should allow the Bank to add 
completely new terms such as an ADR clause simply by sending out a notice.”) 

 
Under, Badie, the Arbitrator’s obligation here was to determine whether the subject 

matter of attorney’s fees had been addressed in the Second OA and whether the Members of 
CITC were aware, by agreeing to the change of terms provision in that operating agreement, 
that the attorney’s fees provision might one day be amended in way that was disadvantageous 
to some of them.  The Arbitrator rightly concluded that subject had been addressed in the 
Second OA, and she concluded that the change of terms provision in the Second OA permitted 
the change to section 13.7 that was made.  The holding in Badie does not rest on a well-defined 
public policy but on the rules of contract interpretation and the limitations that the obligation of 
good faith and fair dealing places on the exercise of a discretionary right under a contract.  
(See id. 795-796.)   

 
Respondents cite no authority that the implied covenant of good faith and fair dealing is 

a “well-defined public policy.”  Thus, even if the arbitrator misunderstood or misapplied Badie, 
that error is not the type that this court can correct. 

 
However, The Arbitrator did not misunderstand or misapply Badie.  She understood that 

the general subject matter of the new contract term in Badie – an arbitration provision – was not 
covered by the original agreement, whereas the general subject matter of the amended contract 
tem here – and an award of attorney’s fees to a prevailing party  -- was. 

 
Respondents argue that what the arbitrator did here is on a par with what the arbitrator 

did in O’Flaherty.  There, the arbitrator issued a ruling that deprived partners of their capital 
accounts.  The court held that the arbitrator acted in excess of his authority. That was a remedy 
authorized neither by the Corporations Code nor the partnership agreement.  An award of 
attorney’s fees is authorized by both the Code of Civil Procedure and the Operating Agreement 
here.  (See CCP § 1021 and section 13.7 of the Third OA.)   

 
Respondents’ other ground for arguing that Judge Sabra exceeded her authority by 

making an award that violated a well-defined public policy is that she violated the well-defined 
public policy against enforcing unconscionable contracts, as reflected in Civil Code section 
1670.5.   Because respondents raise that statute both as an example of a well-defined 
public policy and of a statutory right, the court will discuss it only once, and will do so in the 
latter context. 
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2. The arbitrator did not exceed her authority by issuing an award that violates 
respondents’ statutory rights under Corporations Code section 17703.04. 

 
Corporations Code section 17703.04 (a)(2) states that obligations of a limited liability 

company “do not become the debts, obligations, or other liabilities of a member . . .  solely by 
reason of the member acting as a member . . .”  However, section 17703.04 (e) states, 
“Notwithstanding subdivision (a), a member of a limited liability company may agree to be 
obligated personally for any or all of the debts, obligations, and liabilities of the limited liability 
company as long as the agreement to be so obligated is set forth in the articles of organization 
or in a written operating agreement that specifically references this subdivision.” 

 
The fourth paragraph of section 13.7 complied with Corporations Code section 17703.04 

(e) by specifically referencing it.  It does not violate respondents’ statutory rights under that 
section. 

 
3. The arbitrator did not exceed her authority by issuing an award that violates 

respondents’ statutory rights under Civil Code section 1670.5. 
 

Civil Code section 1670.5 states that a court may refuse to enforce an unconscionable 
contract or provision within a contract.   

 
Unconscionability refers to an absence of meaningful choice on the part of one of the 

parties together with contract terms which are unreasonably favorable to the other party.  
(Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1243.)  To prove that a contract or 
contractual provision is unconscionable, the challenging party must establish the contract is both 
procedurally and substantively unconscionable in some degree, the former “focusing on 
oppression or surprise due to unequal bargaining power, the latter on overly harsh or one-sided 
results.”  (Ibid.)  “Both elements must be present for a court to refuse to enforce an arbitration 
agreement [albeit not in the same degree].”  (Bakersfield College v. California Community 
College Athletic Assn. (2019) 41 Cal.App.5th 753, 757.) 

 
The court disagrees that the fourth paragraph of section 13.7 is unconscionable.  It is 

questionable whether it is either procedurally or substantively unconscionable. 
 
Respondents claim no surprise about it.  They do not claim they were unaware of it.  

Rather, they imply they were and did not sign the Third OA because they were aware of it.   
 
It is not one-sided because Civil Code section 1717 would make the provision’s terms 

reciprocal, regardless of how unilaterally they were drafted. 
 

 The ruling that the change to section 13.7 is valid also negates an aspect of procedural 
unconscionability.  By definition, a ruling that a unilateral change is valid is implicitly a ruling that 
it involves no undue surprise under Badie, because the general subject matter of the change 
was anticipated.  (See Badie supra, fn. 5.) 
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 8.  TIME:  9:00   CASE#: MSC19-01324 
CASE NAME: AMERICAN EXPRESS VS. BRADLEY 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON MOTION TO STAY ORDER OF 10/25/21 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for a stay on enforcement of the Judgment entered against him is 
denied. 
 
 Plaintiff is involved in litigation with Panda Express concerning a personal injury claim 
(the “underlying case”).  While that litigation was pending, he brought this lawsuit against Panda 
and its attorneys, alleging they invaded his privacy with overly broad discovery requests.  The 
defendants in this second, derivative lawsuit filed a special motion to strike.  The court granted 
that motion and entered a Judgment for $13,615.00 in favor of Panda Restaurant Group, Inc. 
and against plaintiff, representing mandatory costs and attorney’s fees under CCP § 425.16. 
 
 Now plaintiff asks for a stay on enforcement of the Judgment based on his claim that 
Panda’s attorneys fabricated evidence in the underlying case, and that he should not have to 
pay the Judgement entered in this case until his hoped-for victory in the underlying case.  The 
underlying case is currently scheduled for trial on February 28, 2022.   
 

The motion is denied.  Plaintiff cites no authority permitting such a stay.  Plaintiff has not 
appealed the Judgment, but even an appeal would not result in an automatic stay.  Code of Civil 
Procedure section 917.1 states that an appeal of a judgment for money or the payment of 
money does not stay enforcement of the judgment unless the plaintiff gives an undertaking.  
(CCP § 917.1 (a).)  A judgment for costs and attorney’s fees pursuant to CCP § 425.16 (c) is 
considered a judgment for money or the payment of money.   (Dowling v. Zimmerman (2001) 85 
Cal.App.4th 1400, 1431-1433.) 
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10.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV INC.  VS.  CHATFIELD PCS 
HEARING ON MOTION TO QUASH SUMMONS PER CCP 428.10 
FILED BY SHARKCAGE, INC. 
* TENTATIVE RULING: * 
 
Denied. The motion was filed without the required Memorandum of Points and Authorities and 
no proof of service of the motion and hearing date has been filed with the Court. 

 

  

11.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS. EAST BAY MUNICIPAL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JPMORGAN CHASE BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is a motion for judgment on the pleadings filed by JP Morgan Chase Bank, 

N.A. ("Chase") with respect to the First Amended Complaint ("FAC") by Carl Bennett and Dawn 

Bennett (the "Bennetts") in the case Carl Bennett and Dawn Bennett v. East Bay Municipal 

Utility District, et al., and related cross-actions, Case No. MSC20-01714 ("Bennett Action"), now 

consolidated for discovery and pre-trial proceedings with Case No. MSC20-01593. For the 

reasons set forth, the motion is denied, without prejudice. 

Factual Background 

On March 11, 2020, an East Bay Municipal Utility District ("EBMUD") water line broke causing 

water to flow down Tappan Terrace located in a residential neighborhood in Orinda. (FAC ¶ 25.) 

There was a landslide and damage to properties on Tappan Terrace.  

Three civil actions arising out of the water line break have been consolidated for purposes of 

discovery and pre-trial proceedings, including David Estopinal v. East Bay Municipal Utility 

District, et al., and related cross-actions, Case No. MSC20-01593 ("Estopinal Action"), the 

Bennett Action, and Herbert Brown and Rebecca A. Brown v. East Bay Municipal Utility District 

et al., and related cross-actions, Case No. MSC20-02480 ("Brown Action") (collectively the 

"Consolidated Actions"). 

The Bennetts filed their FAC on October 26, 2020, alleging numerous claims against numerous 

defendants including Chase. Chase is the holder of the deed of trust encumbering the Bennetts' 

residence in the Tappan Terrace community which they purchased from the Gilberts. (FAC ¶¶ 1, 

11, 17 and 119.)  

Standards Governing Motion for Judgment on the Pleadings 

Code of Civil Procedure § 438 permits a defendant to move for judgment on the pleadings on 

the ground that the complaint does not state facts sufficient to constitute a cause of action 

against the defendant, the ground relied on by Respondents here. (Code Civ. Proc. §§ 438(b)(1) 
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and 438(c)(1)(B)(ii).) The legal standards for determination of a motion for judgment on the 

pleadings are similar to the standards for determination of a demurrer. (Eckler v. Neutrogena 

Corp. (2015) 238 Cal.App.4th 433, 439.) The basis for judgment on the pleadings "shall appear 

on the face of the challenged pleading or from any matter of which the court is required to take 

judicial notice." (Code Civ. Proc. § 438(d).)  

As in the case of a demurrer, the Court accepts all factual allegations of the complaint and 

"gives them a liberal construction." (Gerawan Farming, Inc. v. Lyon (2000) 24 Cal.4th 468, 

515-16.) (See also Code Civ. Proc. § 452 ("In the construction of a pleading, for the purpose of 

determining its effect, its allegations must be liberally construed, with a view to substantial 

justice between the parties.") "If the complaint states a cause of action under any theory, 

regardless of the title under which the factual basis for relief is stated, that aspect of the 

complaint is good against a demurrer." (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 

19 Cal.4th 26, 38.) 

Further, "If the motion for judgment on the pleadings is granted, leave to amend must be 

granted unless the defect cannot be cured by amendment." (Hudson v. County of Los Angeles 

(2014) 232 Cal.App.4th 392, 408 [citing Baughman v. State of California (1995) 38 Cal.App.4th 

182, 187].) " 'There is a policy of great liberality in permitting amendments to the pleadings at 

any stage of the proceeding. . . . Thus, under this state's liberal rules of pleading, 'the right of a 

party to amend to correct inadvertent misstatements of facts or erroneous allegations of terms 

cannot be denied.' [Citation omitted.]" (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945 

[quoting, among other authorities, Blakey v. Superior Court (1984) 153 Cal. App.3d 101, 107].) 

Analysis 

Chase moves for judgment on the pleadings under Code of Civil Procedure § 438(c)(1)(B)(ii) on 

the ground that the Bennetts' First Amended Complaint ("FAC") " does not state facts sufficient 

to constitute a cause of action against that defendant." (Memo. ISO Mot. p.2, ll. 26-28.) Chase's 

motion asserts judgment on the pleadings should be granted in its favor because "the Bennetts 

fail to allege any valid causes of action." (Am. Mot. p. 2, ll. 9-10.) Chase's motion seeks 

judgment on the pleadings as to the entire complaint. (Code Civ. Proc. § 438(c)(2)(A) [motion 

can seek judgment on the pleadings as to the entire complaint or any of the causes of action]; 

[Proposed] Order Granting JP Morgan Chase N.A.'s Motion for Judgment on the Pleadings 

Against Carl and Dawn Bennett's First Amended Complaint].)  

Chase's motion is premised on an assumption that the only cause of action alleged against 

Chase is the seventh cause of action for declaratory relief. Both Chase and the Plaintiffs take 

the position that the FAC alleges only "a single cause of action for declaratory relief" against 

Chase. (Opp. p. 4, ll. 24-25; Memo. ISO Mot. p. 2, ll. 22-24 ["their declaratory relief claim fails as 

to Chase and the Court should grant Chase judgment on the pleadings"].)  

The FAC, however, names Chase as a defendant in two causes of action, the seventh cause of 

action for declaratory relief (FAC ¶ 74-81), and also the eighth cause of action asserted against 

all defendants "except AIC, DBDI, FRUTH, and GOURHAN." (FAC p. 13, ll. 9-10.) The eighth 

cause of action is based on Civil Code § 845 and alleges the defendants, including Chase, are 
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obligated to share "the costs of repairing and maintaining Tappan Terrace" and the ingress and 

egress easements to the Bennetts' property pursuant to that statute. (FAC ¶¶ 82-85.)  

The motion and supporting memorandum do not address whether the FAC alleges sufficient 

facts to state a claim for relief against Chase under Civil Code § 845, or whether the FAC 

allegations supporting the claim under Civil Code § 845 provide a substantive basis to support 

Plaintiffs' declaratory relief cause of action. The Court cannot grant judgment on the pleadings 

for Chase on the entire complaint without Chase also addressing the legal sufficiency or 

insufficiency of the eighth cause of action to state a claim against Chase.  

If Chase can demonstrate that it has been dismissed from the eighth cause of action, the Court 

will continue the hearing on the motion and revisit the merits of the parties' positions on the 

declaratory relief cause of action at the continued hearing. If Chase remains a defendant named 

in the eighth cause of action, as the record before the Court at this time indicates, then the 

motion for judgment on the pleadings is denied, without prejudice to Chase re-filing the motion 

to address all claims for relief against it, as both Plaintiffs and Chase appear to have 

misapprehended the scope of the claims alleged against Chase in the FAC. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00018 
CASE NAME: CLARK CONSTRUCTION VS. VITAULIC COMPANY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY VICTAULIC COMPANY 
* TENTATIVE RULING: * 
 
 

Defendant Victaulic Company’s demurrer to the Second Amended Complaint is 

overruled. Defendant shall file and serve an answer by January 21, 2022.  

Defendant demurs to the following claims brought against it: (5) negligence – design and 

manufacturing defect and (6) negligence – failure to recall / retrofit. Defendant demurs based on 

the failure to allege sufficient facts to state a cause of action (due to the statute of limitations 

expiring) and on uncertainty. 

Defendant argues the statute of limitations has run on the negligence claims. Code of 

Civil Procedure section 339(1) “imposes a two-year limitation on all actions on ‘obligation or 

liability not founded upon an instrument of writing.’ It has been construed to cover actions based 

on negligent wrongs not involving damage to real or tangible personal property and all actions 

seeking recovery for economic loss. [citations.]” (Appalachian Ins. Co. v. McDonnell Douglas 

Corp. (1989) 214 Cal.App.3d 1, 37.)  

The negligence claims allege that Plaintiff has been damaged because Plaintiff has had 

to pay for investigation and fixing the problem with the water system. (SAC ¶¶73, 86.) These 
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damages are not injury to real property or to a person and thus, appear to fall under the two-

year statute of limitations period in section 339(1).   

The main issue here is when the statute of limitations began to run. A key consideration 

is application of the delayed discovery rule. “ ‘Under the discovery rule, the statute of limitations 

begins to run when the plaintiff suspects or should suspect that her injury was caused by 

wrongdoing, that someone has done something wrong to her. … [T]he limitations period begins 

once the plaintiff “ ‘ “has notice or information of circumstances to put a reasonable person on 

inquiry … .” ’ ” [Citations.] A plaintiff need not be aware of the specific 'facts' necessary to 

establish the claim; that is a process contemplated by pretrial discovery. Once the plaintiff has a 

suspicion of wrongdoing, and therefore an incentive to sue, she must decide whether to file suit 

or sit on her rights. So long as a suspicion exists, it is clear that the plaintiff must go find the 

facts; she cannot wait for the facts to find her.’ (Jolly v. Eli Lilly & Co. [1988] 44 Cal.3d 1103, 

1110–1111, fn. omitted.)” (Mills v. Forestex Co. (2003) 108 Cal.App.4th 625, 642-643.)  

“In order to rely on the discovery rule for delayed accrual of a cause of action, ‘[a] plaintiff 

whose complaint shows on its face that his claim would be barred without the benefit of the 

discovery rule must specifically plead facts to show (1) the time and manner of discovery and 

(2) the inability to have made earlier discovery despite reasonable diligence.’ [Citation.] In 

assessing the sufficiency of the allegations of delayed discovery, the court places the burden on 

the plaintiff to ‘show diligence’; ‘conclusory allegations will not withstand demurrer.’ [Citation.]” 

(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.)  

Previously, the Court found that the allegations in the original complaint showed that 

Plaintiff was aware of a problem with Defendant’s product by fall 2016. Plaintiff alleged that 

there was black particulate matter in the medical center’s water system on April 6, 2016 and 

Plaintiff was notified of this issue the next day. (Comp. ¶¶18-19.) In the fall of 2016, a leak was 

discovered in one of Defendant’s products. (Comp. ¶20.) There was “black, adhesive residue 

coming from Victaulic gaskets” and the leak was “traced to a deteriorated gasket within a 

Victaulic coupling in the domestic water piping system.” (Comp. ¶20.)  

The SAC alleges the construction involving Defendant’s product was completed 

in 2011 and after construction was completed, Plaintiff no longer had access to the property. 

(SAC ¶¶18-19.) Plaintiff alleges that when John Muir discovered problems with the Victaulic 

gaskets in 2016, it hired Lescure to fix the problem and Plaintiff was not involved in the repairs. 

(SAC ¶¶20-23.) Plaintiff also alleges that this was a complicated construction project, involving 

many products and that Plaintiff thought the water issued was caused by pre-existing domestic 

plumbing system issues. (SAC ¶25.) It was not until John Muir demanded arbitration that 

Plaintiff learned there was a potential issue with Clark’s construction work. (SAC ¶25.) 

Plaintiff was not given access to the building until July 2, 2018 and took samples in 

February 10, 2019. (SAC ¶28.) Plaintiff alleges that it did not know that the water issues were a 

result of Victaulic’s products until 2019. (SAC ¶¶25, 30.)  
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Plaintiff also alleges that the statute of limitations was tolled from April 6, 2020 to 

October 26, 2020 due to COVID. (SAC ¶31.)  

The allegations in the SAC are sufficient to allege delayed discovery from 2016 to at 

least July 2, 2018. Although there are still some questions here, there are enough facts for the 

Court to accept Plaintiff’s delayed discovery argument on demurrer. Whether or not Plaintiff will 

ultimately be able to provide sufficient facts to show delayed discovery is an issue to be decided 

in the future. 

Using July 2, 2018 as the date of discovery would move the statute of limitations 

deadline to July 2, 2020. When the COVID tolling is considered, however, the statute of 

limitations deadline increases by 203 days to January 21, 2021. The Complaint was filed on 

January 14, 2021, which is timely.  

Uncertainty 

Defendant’s demur for uncertainty fails. The SAC is sufficiently certain for Defendant to 

understand the claims against it. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00064 
CASE NAME: THOMPSON VS. HORNER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JESSICA THOMPSON 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

14.  TIME:  9:00   CASE#: MSC21-00364 
CASE NAME: JONES VS. CARDIFF 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Vacated. 
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15.  TIME:  9:00   CASE#: MSC21-00364 
CASE NAME: JONES VS. CARDIFF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Vacated. 

  

16.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI  VS.  SELECT PORTFOLIO SERVICING 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 
 Plaintiff’s request for a preliminary injunction is denied.  The temporary restraining order, 

issued on August 17, 2021, is hereby dissolved.  Having weighed the evidence on both sides, 

and having considered the likelihood that plaintiff will prevail on the merits and the relative 

interim harm to both sides, the Court finds that the issuance of a preliminary injunction would not 

be an appropriate exercise of discretion.  (See City of San Jose v. MediMarts, Inc. (2016) 

1 Cal.App.5th 842, 850; O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1463-64.) 

Plaintiff allowed the first priority loan to go into default, to the point where a trustee’s sale 

was set.  Plaintiff could not reasonably expect defendant, the holder of the second priority loan, 

to stand idly by.  It would appear to have been entirely appropriate for defendant to charge 

plaintiff’s loan, on an interim basis, with the sums that defendant anticipated would be necessary 

to prevent defendant from becoming a sold-out junior.  Further, plaintiff’s argument that 

defendant should have been instantaneously aware of plaintiff having reinstated the first priority 

loan — belatedly, on the eve of foreclosure — lacks even arguable merit.  Defendant removed 

the charge from plaintiff’s monthly mortgage loan statements within a short and manifestly 

reasonable period of time.  (See Weinberger Dec., filed on December 22, 2021, ¶¶ 12-23 and 

Exh. 19.)   

Further, plaintiff’s loan is currently due for the November 2014 payment.  (Weinberger 

Dec., at ¶ 23.)  Plaintiff is hardly in a position to be invoking the equitable powers of the Court at 

this late date.  Despite the disputed charge no longer appearing on plaintiff’s monthly mortgage 

loan statements as of August 2021, plaintiff has made no offer to bring his loan current.  

(See, Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 454-455 [a preliminary 

injunction is an equitable remedy and “one who seeks equity must do equity”].) 

The Court notes that plaintiff has now had the benefit of a temporary restraining order for 

about four and a half months — in effect, a preliminary injunction — without the usual burden of 
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a corresponding undertaking.  Yet plaintiff has made no effort to use this ‘free’ respite to resolve 

the longstanding delinquency of plaintiff’s loan. 

 Plaintiff proposes an ‘undertaking’ in the form of monthly payments, but why should 
defendant accept monthly payments when the loan is so egregiously in default?  For how long 
would such monthly payments go on, and what would be the purpose of further delay?  The only 
appropriate ‘undertaking’ would appear to be for plaintiff to cure the default in full, and if plaintiff 
were to do that, plaintiff’s causes of action would be moot and a preliminary injunction would not 
be necessary. 

 

  

17.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI  VS.  SELECT PORTFOLIO SERVICING 
HEARING ON MOTION TO STRIKE PORTIONS OF THE 1st Amended COMPLAINT 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
 
 Defendant’s motion to strike is granted without leave to amend, for the reasons stated in 

defendant’s opening and reply memoranda, except that the motion is granted with leave to 

amend as to the claim for attorney fees.  Plaintiff shall file any amended complaint on or before 

February 10, 2022. 

Attorney Fees.  In any amended complaint, plaintiff may renew its claim for attorney 

fees only as to the Second Cause of Action for violation of Civil Code section 2924.17; attorney 

fees are an authorized HBOR remedy.  Attorney fees are not an authorized remedy under the 

UCL, and plaintiff has cited no authority indicating that attorney fees are an authorized remedy 

under Civil Code section 2924c.  Plaintiff has not alleged a cause of action for breach of 

contract, and in any event has not identified a contractual basis for attorney fees. 

Punitive Damages.  The Court has sustained defendant’s demurrer to the Third Cause 

of Action for intentional misrepresentation fraud, without leave to amend.  This is the only cause 

of action that might plausibly have supported a claim for punitive damages.  (Civ. Code, § 3294, 

subd. (c)(3).)  Further, plaintiff has not alleged the additional facts necessary to show liability for 

punitive damages on the part of a corporate employer.  (Civ. Code, § 3294, subd. (b).) 

Emotional Distress Damages.  Plaintiff’s claim for emotional distress damages is 

barred by the economic loss rule, for the reasons stated in plaintiff’s opening and reply 

memoranda.  This is simply not an emotional distress damages case. 

UCL.  Plaintiff is no longer claiming compensatory damages under HBOR, but is still 

improperly claiming damages under the UCL.  (FAC, ¶¶ 43-44.)  Such damages are not an 

authorized UCL remedy, and the claims for such damages are stricken. 

Negative Credit Reporting.  Plaintiff has not alleged a cause of action under the federal 

FCRA, and has not alleged facts showing the applicability of any exception to FCRA 
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preemption.  Plaintiff has already had one opportunity to amend, and has not explained how 

further amendments might cure this pleading defect. 

 The Opposition Memorandum.  Plaintiff has filed only a boilerplate opposition 

memorandum that neglects to address the alleged facts of this particular case.  Thus, with 

regard to the issue of emotional distress damages, plaintiff argues as follows: 

…  In the present case, Plaintiff’s claim is not based on any breach of contract 
but, instead, on Defendant’s negligence in handling Plaintiff’s loan modification 
application and on misrepresentations in that process. 
 

(Opposition filed on 12-23-21, p. 3, lines 23-25.)  The case at bar does not involve a cause of 
action for negligence, or any alleged “loan modification application.” 

 

  

18.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI  VS.  SELECT PORTFOLIO SERVICING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
 
 Defendant’s request for judicial notice is granted.  Defendant’s demurrer is sustained 

without leave to amend as to the Third Cause of Action, and is sustained with leave to amend 

as to the First, Second, and Fourth Causes of Action.  Plaintiff shall file any further amended 

complaint on or before February 10, 2022. 

 3rd C/A.  The Third Cause of Action is for intentional misrepresentation fraud.  

The demurrer to this cause of action is sustained without leave to amend because plaintiff has 

not alleged, and cannot allege, an intelligible theory of reasonable reliance.  Plaintiff obviously 

did not believe the accuracy of the monthly mortgage loan statements showing an additional 

charge of approximately $ 162,000, because plaintiff hired a lawyer to dispute that charge. 

 1st, 2nd, and 4th C/As.  Defendant’s demurrer to the First, Second, and Fourth Causes 

of Action is sustained on the grounds set forth in defendant’s opening and reply memoranda.  

The Court has granted leave to amend as to these three causes of action only in an abundance 

of caution.  Leave to amend is subject to the following conditions: 

 Except as provided in the next paragraph, plaintiff shall not add any new parties 
or any new causes of action, without leave of court after a noticed motion.  (See, 
Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1022-23.) 
 

 Plaintiff shall add plaintiff’s co-borrower, Rong Ping Guan, as a party to this 
action — either as a co-plaintiff, or as a nominal defendant.  Plaintiff’s co-
borrower is a conditionally necessary party.  (Code Civ. Proc., § 389.) 
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 Plaintiff shall attach, as a properly tabbed exhibit to any amended complaint, 
plaintiff’s most recent monthly mortgage loan statement.  Plaintiff shall allege, in 
reasonable detail, how that statement is consistent with plaintiff’s three surviving 
statutory causes of action.  (See Weinberger Dec., filed on December 22, 2021, 
¶¶ 12-23 and Exh. 19.) 
 

 Plaintiff shall allege, in reasonable detail, why plaintiff’s second priority loan has 
been in default since November 2014, and why plaintiff also allowed the first 
priority loan to go into default to the point that (as plaintiff concedes) a notice of 
trustee’s sale was set in 2021.  Plaintiff shall further allege why, if plaintiff was 
prepared to reinstate his loan in May 2021, plaintiff has not yet done so as of 
January 2022, despite the reversal of the disputed charge in August 2021.  
(See Weinberger Dec., filed on December 22, 2021, ¶¶ 12-23 and Exh. 19.) 
 

 In any further amended complaint, plaintiff shall allege the estimated 
dollar amount of any compensatory damages or restitution that plaintiff seeks, 
and how the dollar amount was calculated.  (See, Code Civ. Proc., § 425.10, 
subd. (a)(2) [“[i]f the recovery of money or damages is demanded, the amount 
demanded shall be stated”].) 
 

 Plaintiff shall personally verify any further amended complaint, under penalty of 
perjury, after carefully reviewing each of its allegations with plaintiff’s attorney.  
In deciding whether to amend some or all of the three causes of action as to 
which leave to amend has been granted, both plaintiff and plaintiff’s attorney shall 
bear in mind the duties imposed by section 128.7 of the Code of Civil Procedure, 
subdivisions (b)(1), (b)(2), and (b)(3).  Further, plaintiff shall not allege facts on 
information and belief unless plaintiff has a genuine lack of personal knowledge, 
and as to those facts alleged on information and belief, plaintiff shall allege the 
source and nature of the information that gives rise to the belief.  (See, Doe v. 
City of Los Angeles (2007) 42 Cal.4th 531, 551, fn. 5 [finding insufficient 
“allegations of information and belief that merely asserted the facts so alleged 
without alleging such information that ‘lead[s] [the plaintiff] to believe that the 
allegations are true’”].) 

 

  

19.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI  VS.  SELECT PORTFOLIO SERVICING 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Appearance required. 
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20.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI  VS.  SELECT PORTFOLIO SERVICING 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY CHRISTOPHER  LI 
* TENTATIVE RULING: * 
 
 
This is a duplicate calendar entry: please see Line 16 for the Court’s ruling. 
 

  

21.  TIME:  9:00   CASE#: MSC21-02543 
CASE NAME: OLIVAREZ VS. RAMOS 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY JERARDO OLIVAREZ, et al. 
* TENTATIVE RULING: * 
 
Plaintiff Jerardo Olivarez (“Olivarez”) and Plaintiff JR National Floral Network, LLC (collectively, 

“Plaintiffs”)’s motion for a preliminary injunction is denied. The motion is opposed by Defendant 

Reyes Ramos (“Ramos”), Defendant Richard Ennis (“Ennis”), Defendant JR National Floral 

Network, Inc. dba Jory’s Flowers (“Jory’s Flowers”), and Defendant Agave Grill Corporation 

(“Agave Grill”), (collectively, “Defendants”). 

“An injunction cannot issue in a vacuum based on the proponents’ fears about something that 

may happen in the future. It must be supported by actual evidence that there is a realistic 

prospect that the party enjoined intends to engage in the prohibited activity. (See Code Civ. 

Proc., § 526, subd. (a)(3).)” (Korean Philadelphia Presbyterian Church v. California Presbytery 

(2000) 77 Cal.App.4th 1069, 1084.)  

“A preliminary injunction is proper only if there is a substantial basis to suppose that the 

defendant, if not restrained, will actually engage in the conduct sought to be enjoined.” (Epstein 

v. Superior Court (2011) 193 Cal.App.4th 1405, 1410.) Plaintiffs have not provided evidence that 

Defendants intend to damage the business or its reputation pending litigation. Additionally, 

Plaintiffs have not met their burden of establishing a likelihood of prevailing on the merits. 

Request for Judicial Notice 

Defendants request judicial notice of several documents from the Secretary of State. 
The unopposed request is granted. (Evid. Code §§ 452, 453.) 

Background 

The gravamen of Plaintiffs’ complaint is the allegation that Defendants are operating his 
business without his approval or consent.  

Specifically, Plaintiffs allege that Olivarez negotiated to purchase Jory’s Flowers in 2020. 
(Complaint at ¶ 12.) Plaintiff alleges that in July 2020 he agreed to be business partners with 
Dr. Timothy Howard for the purchase and operation of Jory’s Flowers. (Id. at ¶ 13.) Plaintiff 
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further alleges that he sought loans from other persons including from Defendant Ramos. (Id. at 
¶ 14.) 

Plaintiffs allege that on February 8, 2021 Olivarez executed a contract with G&E Dorman, Inc. 
for the purchase and sale of Jory’s Flowers for $4,000. (Complaint at ¶ 17.) In connection with 
that sale, Olivarez signed a software license agreement and a contract assuming the prior 
monies owed by Jory’s Flowers LLC with Teleflora LLC. (Id. at ¶¶ 19, 20.)  

Plaintiffs allege that Defendant Ramos never actually loaned money to Olivarez for the purchase 
of Jory’s Flowers. (Complaint at ¶ 22.) Plaintiffs do allege, however, that Ramos offered Olivarez 
a small space inside of his restaurant Agave Grill as a temporary location to operate Jory’s 
Flowers. (Id. at ¶¶ 22, 23.) Plaintiffs further allege that Olivarez and Ramos opened a joint bank 
account with Wells Fargo “which Mr. Ramos promised he would put his loan money into so that 
Mr. Olivarez would have some operating capital to begin operations of Jory’s Flowers.” (Id. at 
¶ 24.)  

In late April 2021 Olivarez opened Jory’s Flowers and began operating it inside Agave Grill 
(which was closed due to the Covid-19 pandemic). (Complaint at ¶ 26.) Plaintiffs allege that 
from May to September 2021 Defendants Ramos and Ennis would also operate the business 
Agave Catering Senior Services and Agave Grill Corporation out of the same location. (Id. at 
¶ 28.)  

Plaintiffs allege that Ramos never made any loan to Olivarez and neither did Defendant Ennis. 
(Complaint at ¶ 29.) Plaintiffs further allege that Defendants would often withdraw money from 
the Wells Fargo account without Plaintiffs consent and with no documentation or explanation for 
removal of the money. (Id. at ¶ 30.) Plaintiffs allege that there was and is no written agreement 
between Plaintiffs and Defendants for the management and operation of Jory’s Flowers or for 
the use of the Wells Fargo bank account. (Id.)  

Plaintiffs allege that Ramos threatened Olivarez’s life in October 2021 and that consequently 
Olivarez has not returned to the business location since then. (Complaint at ¶¶ 31, 32.) 
Subsequently, Olivarez contacted Defendants to cease operations of Jory’s Flowers and 
requested return of his assets located inside Agave Grill but Defendants refused to do so. (Id. at 
¶ 33.) Plaintiffs allege that Defendants remain in possession of Plaintiffs’ assets and of Jory’s 
Flowers and that they continue to operate the business in his absence. (Id. at ¶ 34.) Plaintiffs 
contend that Defendants continued possession and operation of Jory’s Flowers is causing 
irreparable harm to the business name, including “poor Yelp reviews and charge backs of 
previously paid purchase from customers.” (Id. at ¶ 35.)  

The Complaint alleges causes of action for (1) quiet title to Jory’s Flowers, (2) partition of Jory’s 
Flowers, (3) dissolution of any partnership pertaining to Jory’s Flowers, (4) conversion, (5) fraud, 
(6) intentional infliction of emotional distress, (7) intentional interference with contractual 
relations, (8) [omitted], (9) preliminary injunction, (10) declaratory relief, (11) negligent infliction 
of emotional distress, and (12) negligent interference with contractual relations. 

Defendants tell a very different story. Defendant Ennis testifies that on or about June 15, 2021 
he was asked by Plaintiff Olivarez and Defendant Ramos to partner with them to purchase and 
reopen Jory’s Flowers (which was owned at the time by G&E Dorman). (Ennis Decl. at ¶ 2.) 
Ennis testifies that he, Ramos, and Olivarez agreed to form a new corporate entity (JR Inc.) to 
purchase and operate Jory’s Flowers. (Id. at ¶ 3.) Ennis testifies that in contravention of the 
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parties’ agreement and without notice to Ennis or Ramos, Olivarez executed the purchase 
agreement in his capacity as president of a yet been formed entity JR National Floral Network, 
LLC on July 3, 2020. (Id. at ¶ 5.) Ultimately, this sale did not go forward although Ennis believed 
the entity discrepancies in the July 3, 2020 agreement were mere clerical error. (Id. at ¶¶ 10, 
11.) 

Ennis testifies that he reached an oral agreement on behalf of JR Inc. with G&E for JR Inc.’s 
purchase of the Jory’s Flowers business for $4,000. (Ennis Decl. at ¶ 14.) The sale agreement 
once again referenced JR LLC rather than JR Inc. and was executed by Olivarez. (Id.) Ennis 
testifies that he and Olivarez signed several Teleflora forms and agreements to facilitate transfer 
of Jory’s Flowers’ Teleflora account into their individual names. (Id. at ¶ 15.)  

Ennis also testifies that although the relationship between the parties deteriorated (Ennis Decl. 
at ¶ 20), Olivarez continued to come into work from October 13 through October 20, 2021. 
(Id. at ¶ 23.) Ennis testifies that on October 20, 2021, Plaintiff surreptitiously withdrew $22,510 
from JR Inc.’s corporate operating account without notice, approval or authorization from either 
Ramos or Ennis. (Id. at ¶ 24.) He testifies that Plaintiff left work the next day and has not 
returned. (Id. at ¶ 25.) According to Ennis, Olivarez described the withdrawal as compensation 
for his “sweat equity.” (Id. at ¶ 26.)  

Motion 

Pursuant to Code of Civil Procedure § 525, et seq., Plaintiffs bring this motion for preliminary 
injunction to enjoin Defendants from “(a) operating, (b) collecting money regarding, (c) selling, 
(d) transferring, (e) encumbering, (f) damaging, or (g) taking any action affecting [Jory’s Flowers, 
currently in Defendants’ control].” (Notice at p. 1:27 – 2:4.) 

Preliminary Injunction 

Generally, the ruling on an application for preliminary injunction rests in the sound discretion of 
the trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction 
properly issues only where the right to be protected is clear, injury is impending and so 
immediately likely as only to be avoided by issuance of the injunction. [Citation.]” (Korean 
Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 
The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 
prevent irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 
554.) 

In deciding whether to issue a preliminary injunction, a court must weigh two “interrelated” 
factors: (1) the likelihood that the moving party will ultimately prevail on the merits and (2) the 
relative interim harm to the parties from issuance or nonissuance of the injunction. (Butt v. State 
of California (1992) 4 Cal. 4th 668, 677-678.) The greater the showing on one factor, the less 
must be shown on the other to support an injunction. (Butt v. State of California (1992) 4 Cal.4th 
668, 678; Pleasant Hill Bayshore Disposal, Inc. v. Chip-It Recycling, Inc. (2001) 91 Cal.App.4th 
678, 696.) The burden is on the moving party to show all elements necessary to support 
issuance of a preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 
1452, 1481.)  

1. Likelihood of Prevailing on the Merits 

In looking at the likelihood of prevailing on the merits, the moving party bears the burden of 
establishing a reasonable probability of success on the merits. (Association for Los Angeles 
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Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) Injunction will not 
issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 
217 Cal.App.4th 272, 280.) 

Here, Plaintiffs rely entirely on the purchase contract for their contention that they are likely to 
prevail on their Complaint. (See Mot. at 5:12-13.) They argue that under the purchase contract, 
Plaintiffs are the owners of the subject business, and there are no other ownership documents 
or any documents executed by the parties to show otherwise. (See id. at 5:15-17.) 

In opposition, Defendants present evidence that Olivarez, Ramos, and Ennis agreed to form 
Defendant JR Inc. for the purpose of forming Jory’s Flowers. (Ennis Decl. at ¶¶ 2-4.) The 
Declaration of Richard Ennis describes a business relationship between Olivarez, Ramos, and 
Ennis intended to purchase and operate Jory’s Flowers together. (See generally Ennis Decl.) 
According to Ennis’ testimony, Olivarez obtained the purchase agreement in the name of his 
LLC entity without the knowledge or consent of Ramos and Ennis. (Id. at ¶ 19.) 

Plaintiffs reply is largely non-responsive to this evidence and argument, relying entirely on their 
contention that “Defendants are in possession of a business that Plaintiffs allege is not 
Defendants’ business.” (Reply at 3:4-5.) This argument does not meaningfully engage with 
Defendants evidence regarding Jory’s Flowers origination or the intended business relationship 
between the parties. Plaintiffs have not met their burden of establishing a likelihood of prevailing 
on the merits. 

2.  Balancing of the Relative Harms 

In deciding whether to issue the injunction, the Court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749.) “‘The ultimate goal of any test to be 
used in deciding whether a preliminary injunction should issue is to minimize the harm which an 
erroneous interim decision may cause. [Citation.]’” (White v. Davis (2003) 30 Cal.4th 528, 554.) 
Although the court has broad discretion, it has “no discretion to act capriciously.” “It must 
exercise its discretion ‘in favor of the party most likely to be injured.” (Robbins v. Superior 
Court (1985) 38 Cal.3d 199, 205.) 

“To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of the 
irreparable injury or interim harm that it will suffer if an injunction is not issued pending an 
adjudication of the merits.” (White v. Davis (2003) 30 Cal.4th 528, 554.) Irreparable harm is 
often related to the ‘inadequate legal remedy’ (i.e., the damages remedy is inadequate because 
some immeasurable harm is threatened).  

Here, Plaintiffs’ purported harm is in the form of monetary damages related to Jory’s Flowers 
continued operation. (Olivarez Decl. at ¶ 14.) Plaintiffs also allege in their Complaint that the 
business name is being damaged through chargebacks and negative Yelp reviews. (Complaint 
at ¶ 35.) It is unclear whether Plaintiffs are alleging Defendants’ negligent operation of the 
business; the sought for injunction asks that Defendants entirely cease operations. In any event, 
Plaintiffs have not shown Defendants are currently threatening to destroy the business. That is, 
Plaintiffs have not shown the likelihood of harm if the injunction does not issue. Furthermore, 
there is no evidence that monetary damages would be inadequate to remedy any harm.  

For the above reasons, the motion for preliminary injunction is denied. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/06/22 

 
 

- 38 - 

Objections to Evidence 

 Objections to Declaration of Jerardo Olivarez: 

1. Overruled. 
2. Overruled. 
3. Sustained. 
4. Overruled. 
5. Overruled.  
6. Overruled.  
7. Overruled.  
8. Overruled.  
9. Sustained. 
10. Sustained. 
11. Sustained. 
12. Sustained. 

Objections to the Verified Complaint 

13. – 78. Sustained. 
79. Overruled. 

 

  

22.  TIME:  9:00   CASE#: MSN21-2138 
CASE NAME: THE MATTER OF JONATHAN DEL RIO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

23.  TIME:  1:30   CASE#: MSC17-02454 
CASE NAME: SLEZAK VS. COCOCO 
SPECIAL SET HEARING ON: OSC RE: SETTLEMENT OF CASE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appear by Zoom.  

 

 
 
 
 

ADD-ON 
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24.  TIME:  9:01   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN  VS.  GERALD MARTIN 
HEARING ON MOTION TO RECONSIDER MOTION FOR LEAVE TO FILE 
2nd Amended COMPLAINT  /  FILED BY GILBERT E. MARTIN, JR. 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Gilbert E. Martin’s Motion for Reconsideration pursuant to Code of 

Civil Procedure § 1008(a) of the Court’s order sustaining Defendant Gerald V. Martin’s 

Demurrer to Plaintiff’s First Amended Complaint without leave to amend. Plaintiff moves for 

reconsideration on the grounds that the Court made several errors with respect to its order on 

Defendant’s demurrer.  

For the following reasons, the motion is denied. As a consequence, Plaintiff’s concurrent 

request for leave to file an amended complaint is denied as moot. 

Request for Judicial Notice 

In his motion, Plaintiff asks that the Court “take judicial notice of the affidavits and notes 
written by my mother that are attached as exhibits to this complaint.” (Mot. at 2:16-19.) 
The unopposed request is denied. Unauthenticated handwritten notes are not the proper subject 
of judicial notice. 

Legal Standard 

Code of Civil Procedure § 1008(a) provides that a party affected by a prior court order may, 
“based upon new or different facts, circumstances, or law, make application to the same judge 
or court that made the order, to reconsider the matter and modify, amend, or revoke the prior 
order.” (Code Civ. Proc., § 1008, subd. (a).) 

A party moving under this section “must provide not only new evidence but also a satisfactory 
explanation for the failure to produce that evidence at an earlier time. In short, the moving 
party’s burden is the same as that of a party seeking new trial on the ground of ‘newly 
discovered evidence, material for the party making the application, which he could not, with 
reasonable diligence, have discovered and produced at the trial.’” (Baldwin v. Home Savings of 
America (1997) 59 Cal.App.4th 1192, 1198 (emphasis original), quoting Blue Mountain 
Development Co. v. Carville (1982) 132 Cal.App.3d 1005, 1013.) 

Analysis 

The Court has carefully reviewed Plaintiff’s motion to reconsider briefing and no new or different 
facts, law, or circumstances have been identified. Plaintiff’s motion is largely concerned with 
responding to the Court’s tentative ruling posted on November 3, 2021, which he failed to timely 
contest. That is not a proper basis for reconsideration.  

The requirements of Code of Civil Procedure § 1008 are jurisdictional. (Le Francois v. Goel 
(2005) 35 Cal.4th 1094, 1101-04.) A party filing a motion pursuant to § 1008 must submit an 
affidavit showing “what new or different facts, circumstances, or law are claimed to be shown.” 
CCP § 1008(a). Plaintiff request reconsideration “according to different facts, circumstances, 
and law previously not presented as stated herein.” (Mot. at 2:15-16.) However, his Motion fails 
to present new facts, circumstances, or law. 
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For example, all of the law cited by Plaintiff was available to him at the time of his opposition to 
Defendant’s demurrer. (See California Correctional Peace Officers Assn. v. Virga (2010) 181 
Cal.App.4th 30, 46-47 & fns. 14-15 [construing § 1008 to require party to show diligence with a 
satisfactory explanation for not having presented the new or different information earlier].) Both 
United States ex rel. May v. Purdue Pharma L.P. (4th Cir. 2013) 737 F.3d 908 and Gressley v. 
Williams (1961) 193 Cal.App.2d 636, discussed at length by Plaintiff in his motion, were 
available prior to his opposition and the Court’s decision on the demurrer. Plaintiff cited 
Radcliffe, in fact, at page 6 of his Opposition to Defendant’s demurrer. Neither case is “new law” 
within the meaning of CCP § 1008. 

The Court lacks jurisdiction to consider Plaintiff’s arguments as they are not based on new facts 
or law. The motion is denied. 

 

 

25.  TIME:  9:01   CASE#: MSC19-01903 
CASE NAME: MATTHEW HROMATKA VS. TERESA NEENO 
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* TENTATIVE RULING: * 
 
Appear in person or by Zoom.  

 

 


